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I. Introduction

As the cannabis industry continues to grow across the nation
(marijuana use is legal in some fashion in approximately 29
states already), the general public and those with vested
business interests in the industry itself are anxious to see
whether that growth will either continue or pause in the Trump
Era. In Michigan, we are tracking the possibilities of recreational
marijuana legalization as early as 2019, following an anticipated
vote in the November 2018 general election. That anxiousness is
even more pronounced given a recent decision from United
States Attorney General Jeff Sessions, who released a memo on
January 4, 2018 (the “Sessions Memo”) rescinding federall
guidance that had reassured states that they would not be
punished for legalizing marijuana. Politics aside, that rescission
has left the public and the industry with more questions than
answers. This article attempts to provide a critical update on the
status of this developing topic and explores the potential impact
on the Cannabis industry in Michigan and beyond.

Il. What is the Overall Effect of the Sessions Memo?

Aside from drawing plenty of press, the Sessions Memo does hot
appear to be a direct attack on the cannabis industry — at least
not on its face. The memo does not specifically direct federal
prosecutors to do much of anything. It does not direct federal
attorneys to prosecute states in which medical or recreational
marijuana usage has been legalized. Rather, it purports to return
to the status quo that existed before the 2013 Cole Memoll],
where US. Attorneys exercised wide discretion in choosing
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whether to enforce federal laws against behavior in states that had legalized medical or recreational
marijuana. Therein lies the concern: what will the federal prosecutors within each state actually do? It
sets the stage for potential inconsistent enforcement (or lack thereof) and an overall unpredictable
environment. Such uncertainty undermines confidence in the industry and raises concerns with
investors and consumers in the industry — not the typical recipe for those seeking growth in the
industry.

Il Quick Status Update on Michigan Cannabis Law

The Michigan Cannabis industry has recently transformed due to the Michigan legislature’s passage
of the Medical Marihuana Facilities Licensing Act (MMFLA). The MMFLA allows licensed businesses to
grow, process, transport, test, and dispense medical marijuana. The Department of Licensing and
Regulatory Affairs (LARA) and the Bureau of Medical Marijuana Regulation (BMMR) were granted
oversight under the act. Emergency rules are currently in place [2]. The BMMR has the responsibility to
work with the Medical Marihuana Licensing Board (MMLB) to promulgate permanent rules to carry out
the regulatory scheme.

LARA began accepting applications on December 15, 2017. The 45-page application is somewhat
nuanced, with hefty disclosure and reporting requirements.

IV. Potential Effect on Michigan

It is not clear how the Sessions Memo will affect the Cannabis industry in Michigan, if at all. Interim U.S.
Attorney Matthew Schneider stated that his priorities are violent crime, gangs, corruption and
terrorism, not marijuana [3]. Former uUS. Attorney Barbara McQuade believes that the Sessions Memo
will have little to no effect on Michigan at all [4]. Michigan Attorney General Bill Schuette does not
appear to be changing his position. According to Schuette, any new prosecution priorities would be
left up to attorneys for the federal government [5].

V. Potential Effect on Other Jurisdictions

Similar to Michigan, it is not clear how other states with existing marijuana laws will be affected. One
would think that states where recreational marijuana has been legalized (e.g. California and
Colorado) would be prime targets for federal enforcement action. However, the majority of U.S.
Attorneys and politicians in those states have expressed no desire to enforce federal law.

a. Will law enforcement be waiting on customers outside the marijuana store?

Several attorneys general have stated that they will not change their stance towards marijuana
prosecution. For example, Colorado U.S. Attorney Bob Troyer stated that the Sessions Memo would not
change his stance towards the prosecution of marijuana related offenses [6]. The Attorney General of
Oregon, Ellen Rosenblum, similarly stated that the Sessions Memo would not change her stance on
marijuana prosecution in Oregon [7]. The Attorney General of California, Xavier Becerra, expressed
similar sentiments [8]. Each generally embraces a laissez-faire approach consistent with the Cole
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Memo, limiting enforcement where there is strict adherence to the state’s cannabis laws.

On the other hand, in 2012 (before the Cole Memo), several medical marijuana dispensaries operating
in compliance with Colorado’s medical marijuana regime were sent letters by U.S. Attorney John
Walsh to cease operation because they were within 1,000 feet of schools [9]. Although federal intrusion
continued in Colorado until the end of 2012, it is significant that Walsh only targeted dispensaries
within 1,000 feet of schools (which is generally considered illegal in most states in which recreational or
medicinal distribution of permitted). That is, these prosecutions seemed to have been initiated on the
impulse of a single US. Attorney, rather than following the directive of the entire Department of Justice.

b. What is the potential liability for operators and investors in the cannabis industry if the feds start
enforcing federal law?

The Sessions Memo arguably foreshadows potential white collar prosecutions against bad actors. The
Sessions Memo opens with: “cultivation, distribution and possession of marijuana ... may serve for the
prosecution of other crimes, such as those prohibited by the money laundering statutes, the
unlicensed money transmitter statute, and the Bank Secrecy Act” [10] This is a specific reference to
banking and storing money. These are hot topics among industry newcomers: deep pocketed
business people from outside the industry, private equity, and others whose interest piqued. The threat
of this type of potential exposure may scare away these hewcomers, thereby significantly reducing
the industry’s access to capital.

c. What about business or service providers that do business with a licensee?
i. Attorneys

In 2015, California issued guidance to its attorneys, advising them that an attorney may “ethically
represent the client on the facts provided that the legal advice and assistance is limited to activities
permissible under state law and the lawyer advises the client regarding possible liability under federal
law and other potential adverse consequences under state and federal laws.” It seems likely that most
states are following this same procedure.

ii. Banking

There is some concern with banks that choose to work with marijuana businesses. The Financial
Crimes Enforcement Network (FINCEN) previously issued guidance based on the Cole memo. FINCEN
has not issued new guidance yet, but plans to continue to work with the DOJ and stakeholders on the
issue. [12]

Senate Bill 1152, the “SAFE Banking Act’, proposes to create protections for depository institutions that
provide financial services to cannabis-related businesses.[13] Unfortunately, the future of the bill is not
promising. The Senate Bill was introduced in May 2017 and has gained little traction.
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VL. Summary

Butzel Long’s team of quallified professionals will continue to monitor the legal developmentsin
Michigan and beyond. It is imperative that those with vested interests in the Cannabis industry
(owners, investors, and consumers) stay on top of the recent developments and take proactive action
(where necessary) to protect themselves and their investments, especially considering the Sessions
Memo. Our firm has a cross-disciplinary group of talented lawyers who are actively engaged in
following these issues and developing up-to-date guidance for our clients. Please be sure to stay in
contact with your Butzel Long attorney to stay abreast of any and all developments.
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Disclaimer: Possessing, using, distributing and/or selling marijuana or marijuana-based products is
illegal under federal law, regardless of any state law that may decriminalize such activity under
certain circumstances. Although federal enforcement policy may at times defer to states’ laws and
not enforce conflicting federal laws, interested businesses and individuals should be aware that
compliance with state law in no way assures compliance with federal law, and there is a risk that
conflicting federal laws may be enforced in the future. No legal advice we give is intended to provide
any guidance or assistance in violating federal law.
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