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Crackdown on Surgeons Double-Booking Patients
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In 2016, the Boston Globe ran a story presenting severe Robert H. Schwartz

allegations against a local hospital. The story told of a practice Shareholder

occurring at Massachusetts General Hospital (MGH) that

violated Medicare supervision rules for academic medicall Related Services

centers and left patients in potentially life-threatening Health Care

situations.! After years of litigation, MGH finally agreed in 2022 to
pay out a hefty total of $47.3 million in settlement costs — $14.6
million to the U.S. government, and $32.7 million to three
individual plaintiffs.2

Health Care Industry Team

The practices complained about are referenced by several
names — double-booking, concurrent surgeries, and patient
ghosting. It occurs when lead surgeons schedule multiple
operations for the same day and time, leave the room during
portions of one surgery to attend to the other, and bill Medicare
for work done by residents while they are away.3

Now that the MGH case has provided a blueprint, both plaintiffs
and the government are pursuing hospitals in hopes of
collecting large settlements.

Additional Hospitals Under Fire

Although each of the above matters takes on a slightly different
flavor, they are based upon one of two theories, and sometimes
both - either that surgeons were improperly and illegally
double-billing Medicare under the False Claims Act (FCA), or
patients were left at risk or unduly injured from surgeons leaving
the operating room.

In New York, a star surgeon, Dr. David B. Samadi, was alleged to
have bounced from operating room to operating room, leaving
residents to operate on the patients. Lenox Hospital agreed to
pay the DOJ a $12.3 million settlement.# In Pennsylvania, The
University of Pittsburgh Medical Center settled with the DOJ for
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$ 8.5 million after allegations that their top surgeon followed a similar practice which “abuse[d]
patients’ trust, inflate[d] anesthesia time, (and) have resulted in serious harm to patients.”

In May of 2022, the University of Maryland resolved a similar FCA lawsuit for nearly $300,000. There, a
former employee alleged the hospital billed for radiation therapy and other diagnostic services
rendered by improperly supervised residents.® And just recently, another FCA case involving billing for
services rendered by unsupervised residents was resolved with Meharry Medical College agreeing to
pay over $100,000.7

Currently, two major lawsuits are ongoing against the University of Southern California® and the
Chattanooga Hamilton County Hospital Authority® for similar practices.

Where These Hospitals Went Wrong

On the legal side, the primary mechanism for holding these hospitals liable has been through the FCA.
Whistleblowers are incentivized to bring these claims forward, as they may receive 15-25% of the
settlement award through the FCA qui tam provision.'0

The FCA is invoked when an individual knowingly submits false or fraudulent claims for payment or
approval to the United States government.' Under the Medicare rules, “[i]n order to bill for surgical,
high-risk, or other complex procedures, the teaching physician must be present during all critical and
key portions of the procedure and be immediately available to furnish services during the entire
procedure. Even “[d]uring non-critical or non-key portions of the surgery, if the teaching surgeon is
not physically present, he/she must be immediately available to return to the procedure, i.e. he/she
cannot be performing another procedure. If circumstances prevent a teaching physician from being
immediately available, then he/she must arrange for another qualified surgeon to be immediately
available to assist with the procedure, if needed.®

In the cases cited, the general allegations are that these teaching physicians are not present during
all critical portions, and indeed are not generally available to return to the procedure during even
non-critical portions. Therefore, the government argues, the Medicare billing is false, and the taxpayer
is paying more than they should.

In addition to the FCA, personal injury plaintiffs have been successful because the hospitals fail to
receive patient consent to be operated on by anyone other than the lead surgeon. These patients
also face an increased risk of surgical complications.®

Preventing False Claims Exposure

To prevent False Claims of the nature described in the cases referenced in this Alert, hospital
compliance teams should address procedures to ensure surgeons are present as required by the
Medicare rules during surgery. Further, surgeons and other staff should be notified of these
requirements and alert compliance if they observe a deviation from them. If needed, your attorneys at
Butzel are ready and willing to help make sure you continue to provide the best patient care while
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avoiding any potential litigation.
Please contact the authors of this Alert or your Butzel attorney for more information.
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