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Limitation of Liability Provision Upheld
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The U.S. District Court for the Eastern District of Michigan upheld defendant home alarm and security
services company'’s limitation of damages provision in a services contract and limited recoverable
damages on plaintiff customer’s breach of contract claim to a maximum of $500. Further, the court
dismissed plaintiff's negligent hiring and fraud claims.

The customer sued the company to recover an excess of $45,000 of property stolen from his home
after the company allegedly intentionally failed to dispatch police to his home. The customer brought
claims for breach of the services contract, negligent hiring, and fraud and racketeering. The security
company claimed that the customer was contractually limited to $500 in damages for any alleged
failure to perform under the alarm services contract and moved to dismiss the other claims.

Despite the customer’s claim that he did not read two of the six contract pages, the court held that
“where additional documents or terms are made part of a written contract by reference, the parties are
bound by those additional terms even if they have never seen them.” The customer argued that the
limitations of damages clause constituted a contract of adhesion. However, the court concluded that “a
clause limiting [security company’s] liability in the event the alarm system did not work properly is not
unconscionable.” The services contract was upheld and the customer’s damages were limited to the
$500 maximum in the limitation of damages provision.

The court dismissed the negligent hiring claim stating, “Michigan courts have limited liability for
negligent hiring to acts that result in physical injury.” As the customer only alleged economic damages,
the court dismissed his negligent hiring claim. The court also dismissed the customer’s fraud claim and
found that the customer’s reliance on the dispatcher’s statement that police would be dispatched is a
promise to perform in the future and fraud (absent bad faith or a fiduciary relationship) “must be
predicated upon a statement relating to a past or existing fact.” Further, the customer’s fraud claim was
dismissed for a failure to plead sufficient facts.

Travis v. ADT Security Services, Inc., 2012 WL 3516548 (E.D. Mich. August 16, 2012)

For further information, please contact Philip R. Kujawa, Megan L. Zust or your regular Hinshaw
attorney.

Hinshaw & Culbertson LLP prepares this publication to provide information on recent legal developments of interest to our
readers. This publication is not intended to provide legal advice for a specific situation or to create an attorney-client relationship.
We would be pleased to provide such legal assistance as you require on these and other subjects if you contact an editor of this
publication or the firm.

Copyright © 2012 Hinshaw & Culbertson LLP. All Rights Reserved. No articles may be reprinted without the written permission
of Hinshaw & Culbertson LLP, except that permission is hereby granted to subscriber law firms or companies to photocopy
solely for internal use by their attorneys and staff.

ATTORNEY ADVERTISING pursuant to New York RPC 7.1. The choice of a lawyer is an important decision and should not be
based solely upon advertisements.


http://www.hinshawlaw.com/pkujawa
http://www.hinshawlaw.com/mzust
http://www.hinshawlaw.com/ourpeople
http://www.hinshawlaw.com/files/upload/TravisvADTSecurity.pdf

