Equal Employment Opportunity Commission v. Nucor Steel Gallatin Inc. Doc. 13

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRALDIVISION

FRANKFORT

EQUAL EMPLOYMENT )
OPPORTUNITY COMMISSION g Criminal No. B-53.GEVT
Plaintiff )

) OPINION
V. ) &

) ORDER
NUCOR STEELGALLATIN, INC., )

Defendant

*kk  kkk  kkk k%

The Equal Employment Opportunity Commissiseeks a declaration that it may enter
the privatecommercialproperty of Defendant Nucor Steel Gallatin, Iwathout Gallatiris
consent and without an administrativarrant, to investigate a hiring discrimination claiirhe
parties apparently agree that, to date, no federal court has fully exploadhbatyof the
Commission taconduct a warrantless, monsensual search of private commercial property.
The Court now findshat, although the Commission must obtain pagapliance judicial review
before performing naonsensuahspections of privateommercial propertythis approvaineed
notalwayscome inthe form of aradministrative warrant. Insteathe court’sreview process
must provide a nonconsenting owner with safeguards roughly equivalent to thosedaffutde
a traditional warrant proceire. Here, the Court’s thorougéview of the Commissior’request
lends # the protections a formavarrant procedure would otherwise providéne Court will

thereforeenforce the Commission’s subpoena, subject to the conddzmatullylaid out below.
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I

On October 1, 2014, Edward Bennett filed a charge of employment discrimination wit
theEqual Employmen®pportunity Commission (“EEOC”). Hallegedthat Defendant Nucor
Steel GallatinInc. (“Gallatin”) unlawfully rescinded a jobffer afterdiscoveringhis record of
disability. [R. 1-1 at 1.]Bennettalsosuggestedhat, in his initial interview, a representative of
Gallatin told him the job-titled Hot Rolling Department Shift Managemould require only
“hands off” work. [R. 8 at 4.]JGallatin answered Bennett’'s charge by stating that it rescinded his
offer only “after the occupational doctor who conducted his pffet; preemployment medical
examination determined that he could not safely perform the essential functibashahly
safetysensitive [position], with or without reasonable accommodation.” [R. 8-4 at 2.]

The EEOC thermssued a Request for Information. After encountering some resistance
from Gallatin, the Commission finally procured a list of the persons involved ineBé&n
recruiting and interview process. [R. 1-1 at 2.] In an email sent to GallatirmamhM, 2015,
the EEOC's investigator informed the company that “the next step in my intestigato
conduct an on-site visit and conduct interviews with indigld that | think will have relevant
information to aid in my investigation.”ld.] In its response on April 16, 2015, however,
Gallatin stated, “we simply do not fedlat coming onsite is necessargr[felevant to your
investigation.” [d.] Insteadthe company offered “to provide the individuals requested for
interviews at the EEOC office or an ‘offsite’ locationfd.] Shortly thereafter, the EEOC
issued a subpoena requiring Gallatin to permisib@-access “to conduct witness interviews,
examne the facility, and obtain/request any additional information as it pertains Ralling
Shift Manager position.” [R. 8-1 at 1.]

On May 5, 2015, Gallatin filed a Petition to Revoke and/or Modify the Subpoena with the



EEOC, claiminghat “onsite ierviews are not relevant nor material and place [an] unnecessary
burden on the employer and require a judicial warrant.” [R. 8-11 at 5.] The Commission denied
Gallatin’s petition in June 2015, directing Gallatin “to permit arsiv@ examination of its
facility . . . within ten (10) days of the receipt of this Determination.” [R. 1-1 aln3g] letter
sent to the EEOC a few days later, Gallatin informed the Commission that @ matudonsent
to an on-site visit “without a court order and/or validnaat.” [ld.] The Commission then
petitioned this Court to order Gallatin to “show cause why it should not be compelled ty compl
with the subpoena issued uponit.” [R. 7 at 2.]

The Court ordeedthe parties to convene for an oral argument held on January 6, 2016.
[R. 10.] At the hearing’s conclusion, the Codirectedthe parties to filanyadditional briefing
necessary to address the “case law relevant to the question of whether a waeted in
this particular case.”Iq. at 1.] The pdres filed their responses later that mgrathd the dispute
is now ripe for review. [R. 11, 12.]

I
A

Before reaching the warrant issue, the Court must briefly address a threststiongque
raised by Gallatin in its finddrief. Although Gallatin only objected to the Commission’s
warrantlessentryin its initial briefing andat oral argument, the company ntamgentially
claimsthat the EEOC simply does not have the statutory authority to cosaych-site
examination of commercial property, regardless of whether an owner constatsetary
The company cites Title VII of the Civil Rights Act of 1964, which states that B@CEshall

“have access to, for the purposes of examination, and the right to copy any evidamge of

1 Because Gallatin raised this issue for the first time in its final briefEBOC has not provided any
argument to counter Gallatin’s claim.



person being investigated or proceeded against.” 42 U.S.C. § 8@)GeGallatin believes that
this language does not “expressly afford a right of entry to the EEOC.” [R.31}1 And
because Congress has not modified this language since its enactment, lkaNeise argues
that the legislature “never intended for the EEOC to have such a statubary fld.]

There arégwo problems with this claimFirst, Gallatinfails to account for the EEOC'’s
long and untroubled history of conducting myriadsite-investigationsf private commercial
property throughout the United States. As the Commission notes, “[e]very workingE@g¢
investigators across the nation performstte-investigations at a multitude of differing
worksites.” [R. 1-1 at 10.] If “Congress never intended for the EEOC to have suadiit@rgtat
right,” it is curious that the legislature has remained silent in the face of the Caioniss
habitual angervasive exercise of that right for many decades.

Of course, congressional silence cannot trump the plain language of the®*sgitite.
here, the statutory language expregstyides that the Commission shidllve accesto . . .
anyevidence ofiny person being investigated or proceeded against.” 42 U.S.C. § 8@00e-

(emphasis added). That is not an ambiguous rérthe EEOCcarries the statutory authority

2 The Commission issued its subpoena pursuant to 42 I1§3.Z117(a), which provides that the
“powers, remedies, and procedures set forth in sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9
of this title . . . shall be the powers, remedies, and procedures this Sebgrapides to the

Commission.”

3 See, e.g., Rapanos v. Unitstates547 U.S. 715, 750 (200@xcknowledging that the Court has
“recognizedcongressionadcquiescenc® administrative interpretations of a statute in some situations,”
but noting also that absent “overwhelming evidence of acquiescence . . . natlate replace the plain
text and original understanding of a statute with an amended agencyetagopr”). The Court does not
consider Congress’s silence especially persuasive here, but merely nodegsritmatry basis for

Gallatin’s claim—that Congress has not altered the statutory scheme despite nsimgportunities to do
so—alsocuts against itsrgument.

4 Gallatin also emphasizes that a related provision of the National Ratetions Act, 29 U.S.C. § 161,
“clarifies in the title of its relevant subsection that this languagéesoto ‘documentary evidence.[R.

11 at 3.] Everaccepting that this subsectisomehow displaces the plain languagd21J).S.C. § 2000e-
8(a), “considering the title [of a statute’s subsection] is not appropriate uhlessatute is ambiguous.”
United States v. Cajr583 F.3d 408, 416 (6th Cir. 2009%or the easons explained above, the Court
finds no ambiguity in the EEOC'’s statutory grant.
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to require access to “any evidence” relevant to the claims chaigdgject alwayso the pre-
compliance review procedwwsummarizethelow—it plainly follows that the Commissiomay
enterprivatecommercial propertyo inspectelevantphysicalevidence.Given (1) the clarity of
the statutory grant and (2) the defereatteerwiseaffordedto an agency’s interpretation of its
own enabling statute, the Court finds that 42 U.S.C. § 28(#)euppliesthe Commissin with
the authority to perform osie investigationsSee Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc467 U.S. 837 (1984).
B

Gallatinalso arguesthat, regardles®f whetherthe EEOCenjoysthe statutoryright to
enterprivatecommerciabproperty, that entrgannottakeplacewithoutan administrative
warrant. The Court’s review of this claim beginswith the most influentid caseto examinethe
authorityof administrativeagencieso conductwarrantlessearche®f private commercial
property,Marshallv. Barlow’s, Inc, 436 U.S. 307 (1978). IBarlow’s, theSupreme Court
invalidateda provision ofthe OccupationbSafetyard HealthAct of 1980 (“OSHA”) that
authorizel the Secretargf Labor to conducivarrantless, normnsensuasearchesf private
commercialproperty. Id. at 325. TheCourtnotedthat“the Fourth Amendmenprohibition
againstunreasonablsearchegprotects againstarrantlessntrusions during civiaswell as
criminal investigations,” includingntrusionsupon “privatecommercialproperty.” Id. at312.
Accordingly,“unlesssome recognizeéxception. . . applies,”administratve agenciesannot
conductnonmnsensualnspection®f private commerciapropertywithouta warrant.ld. at 313.

The Caurt qualified, however, that this holding did not necessarily “mean that, as
practical matter, warrantlesgarch provisions in other regidey statutesre also

constitutionally infirm.” Id. at 321. Instead, the Court fouticht“[t] he reasonableness af



warrantlessearch. . . will depend upon thgpecific enforcementeedsand privacyguarantees
of eachgtatute.” Id. In its surveyof statutoryschemeghatmay providefor reasonable
warrantlesssearchesBarlow’s pointed to thosetatutesthat“already envision resott federal-
courtenforcementwhenentryis refused,enploying specific language isome caseandgeneral
language irothers.” Id. The Courtthencited as“exemplary”thelanguageontained in lie
Animal WelfareAct of 1970, which vestsin federal district courtthejurisdiction*®specifically
to enforce, and to preveatd restrain violationsf this chapter, and . . niall otherkindsof
casesxising uncer this chapter.” 7 US.C. § 2146(cj1976ed.). The Court likewisecited the
InternalRevenueCode which provideghat“districtcourts . . . shalhave such jurisdiction to
makeand issuan civil actions, writsand orderf injunction . . . and sinotherorders and
processesand to render such . . . decressnay benecessaryor appropriatdor the enforcement
of theinternalrevenudaws.” 26 U.S.C. § 7402(a).astly, the Courfcited federalstatutes
governing gasolinenspections, Wich give “federaldistrict courts . . . yirisdictionto restrain
violationsand enforcdthe] gandards” contairekin thosestatutes. Barlow’s, 436 U.S. aB22 n.
19.

In a footnote, the Court also recognizhdt “[t]he District Court did not address the issue
[of] whether the order for inspection that was issued in this case was the functionalleed wif
a warrant, and the Secretary has limited his submission in this case to the toomasliy1of a
warrantless search.ld. at 325 n. 23. The Court added thga) f course, if the process obtained
here, or obtained in other cases under revised regulations, would satisfy the Fourth Antendm
there would be no occasion for enjoining the inspectiofts."The Court then helthat OSHA'’s
statutewas unconstitutional only “insofar as it purport[ed] to authorize inspections without a

warrantor its equivalent. Id. at 325 (emphasis added).



Although te Sixth Circuit has notexpressy laid outthe criterianecessay to find apre-
complian@ injunction “equivaleritto atraditiond warrant cours have repeated} cited
Barlow’s recognitiontha somedternativeprocedure may be consistat with the Fourth
Amendment. See, e.gMcLaughlin v. Kngsisland, Div. ofTaft Broad. Co.,849 F.2d 990, 993
(6th Cir. 1988)(citing Barlow’s and nothg tha an agencys nonconsensuatearchrequiresa
“warrantor its equivalent”), Cleveland Const., Ina. Occupationabafety& Health Rev.
Commn. 201 F.3d 440*3 (6th Cir. 1999) (“Although no inspection warrantadher process
explicitly required ly the Act, asearch warrat or its equivalent is constitutionall necessay to
conductanonconsensu@®SHA inspection”)(quotingFoti Construction Co., Inc. v. Donovan,
786 F.2d 714716 (6th Cir. 1986)). And in cases whehecourtfound astatutoryscheme
constitutionallydefective thestatuteapparentlyauthorized he ageng to condut on-site
investigationsaithoutany form of pre-compliance reviewSee, g., Allinde v. Stae of Ohio,
808 F.2d 1180, 1183 (6tCir. 1987)(finding warrant wasrequiredandrejectingstatute thagave
individud inspectaos “[f] inal decisionsasto wha to inspect, howo inspet¢ and when to
inspect”).

A case of thé=ifth Circuit, United States v. Mississippi Power & Light C&38 F.2d 899
(5th Cir. 1981), provides the most comprehensive treatment of this isshisslasippj the
courtalso emphasizeBarlow’s concernwith statutes that “purport[] to authorize inspections
without a warranor its equivalent. 1d. at 907 (emphasis in original). The court took “the
italicized words to mean that a formal judicial warrant is not required in all administrativ
searches ithe enforcement procedures contained in the relevant statutes and regulatiales provi
in both design and practice, safeguards roughly equivalent to those contained onahditi

warrants.” Id. Thus, if “the statutory or regulatory scheme providesdsort to the federal



courts before an inspection is forced upon a party, then the inspection provisions will not
themselves run afoul of the Fourth Amendniend; see alsd-irst Alabama Bank of
Montgomery, N.A. v. Donova892 F.2d 714, 720 (11th Cir. 1982)ting Mississippiand

finding that preecompliance revievprocedures must provide safeguards “roughly equivalent to
those contained in traditional warrants.”).

The Court’s presentask, then, i$o (1) considerthe* probablecause”standard folissuing
anadmnistrative warrantnd (2)comparethatstandard to th@re-compliance revievprocedures
embedded in th€ommission’senablingstatute and implementinggulations. Th€ourt
beginsby noting that, relativeto a criminal warrant,’a lesseshowingof probablecause's
requiredto secue anadninistrative warrant Dow Chem. Co. v. U.S. By and Through Burford
749 F.2d 307, 314 (6th Cir. 1984ff'd sub nomDow Chem. Co. v. U.$5476 U.S. 227 (1986)
(citing Barlow’s, 436 U.S. 307)). Under threlaxed standard, “probable caygstifyingthe
issuance o&warrantfor administrative prposes mape basedeither on ‘pecific evidence oén
existingviolation' or on ashowingthat ‘reasonabléegislativeor administrativestandardgor
conducting an . . nspectiorare satisfiedvith respecto a particulajestablishment]” Engr. &
Mfg. Services, LL@. Ashton 387 Fed. Appx. 575, 584 (6th Cir. 2010) (quofimgnity
Industries, Inc. v. Occupation&lakty and Health Rev. Comma6 FE3d 1455, 1460 (6th Cir.
1994)). In the casef searchepremised on individuatomplaints—rather than planned and/or
routineinspections—He ‘increased dangef abuseof discretion and intrusivenessiquiresthat
theinspection bearanappropriate relatioship to theviolation alleged in theomplaint.”

Trinity, 16 F.3d at 1460. Thus, to bensistentwith theFourth Amendment, thEEOC’sstatute

and impementingregulationamug permitthe Court toensuretha (1) the Commissiors request



for access$lows from “specific evidence of an existing violatjband (2) the investigator’s
searchbears “an appropriate relationship to the violation alleged in the compl&int.”

The Commission’s statutes and regulations comfortaiagt these requirementslinder
42 U.S.C. § 2000e-9, which incorporates by reference 29 U.S.C. gilt6tase of contumacy
or refusal to obey a subpoena issued to any person, any district court of the Uatded St
shall have jurisdiction to issue to such person an order requiring” him tw ‘fpgoduce
evidence” or'to give testimony touching the matter under investigation or in question; and any
failure to obey such order of the court may be punished by said court as a contesopt ther
TheEEOC'sregulatory scheme, @anwhile, provides comprehensive procedural safeguards for
a companyhat refuses to obey a subpoeid&e Commission first notifies the company of its
intent to performaninspection; if the company refuses, the agency will issue a subpoena
detailing thenature of its request. 29 CFR § 1601.16 (a). The company may then petition the
Commisson’s Director or General Counsel to modify or revoke the subpdenat (b)(1). f
the Commission denies this appeal and the company still refuses to complyhén@&eneral
Coun(sel] or his or her designee may institute proceedings to enforce the subpdedaral
court? Id. at (c)}(d); see alsd&Shoe Works v. Equal Empl. Opportunity ComrG85 F. Supp.

168, 169-70 (S.D. Ohio 1987) (noting that the EEOC’s subpoemasbt seHexecuting and

5 The Commission, citin@arlow’s, also persuasively argues that ordering asitminspection would

serve the “specific enforcement needs and privacy guarantees of” its enabling fRatteat 6.] The

EEOC frequently encounters complaintsere, as here, a petitioner challenges an employer’s claim that
he or she cannot “perform the essential functions of the position at isbuer wiithout reasonable
accommodaon.” [Id.] In many cases, the EEOC simply cannot investigate claims like these effectively
without inspecting the facility to determine the “essential functiof#fie job. Relatedly, in reference to
Barlow’s concern with “privacy guarantees,” the Commission also notes that “[i]t isianat act for an
officer or employee of the EEOC to improperly disclogermation obtainedin the course of an
investigation. I[d.] (citing42 U.S.C. § 2000e-8(e)).
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“can only be enforced by a court in a proceeding in which the plaintiff can ratfatalpresent
objections).

When theCommissiorseeksenforcanentof a subpoena, @viewingcourtsmust
determinewhether (1) he subpoenes within the agency’sauthority, (2)the agencyas satisfied
its own dueprocessequirements(3) compliance would béundulyburdensome,’and(4) “the
information soughis relevantto thechargediled.”® See, e.g., Equ@mpl. Opportunity
Commny. Am. & Efird Mills, Inc.,964 F.2d 300, 303 (4th Cir. 199B8qual Empl. Opportunity
Commn. v. Baghipbuilding Corpy. ShellOil Co.,466 U.S. 54, 94 (1984EqualEmpl.
OpportunityCommn. v. Bayphpbuilding Corp, 668 F.2d 304, 313 (7th Cir. 198@ffirming
district coutt’s enforcemenif EEOC’sadministrative subpoena wherequestvas“relevant,
specific,and notburdensome”). ©® summarize,the EEOC cannotenforce asubpoenawithout
obtainingapprovalfrom afederaldistrict court. Thecourt, in turn, willenforcethe subpoena
only after deerminingthatthe nspection isvithin the Commission’sauthority, procedurally
sound, relevanb the specifichargediled, and notunduly burdensome.

These requirementspupled with thggroceduraktepsoutlined above, closelyack he
inquiry made undeatraditionalwarrant procedure.udtasthe warranprocessequirescourts
to identify “spedfic evidenceof an existingviolation” and ordeonly thoseinspectionghatbear
“an appopriate relationsipi to theviolation,” the Commission’sstatutoryand regulatory

schems pemit only thoseinspectionghatare “relevantto the charges$iled” and“not unduly

8 The Court has already addressed the question of whetlséeanspetions are within the EECE
authority, and the parties do not disptltat the Commissiohas satisfied its own due process
requirements.

10



burdensome.”CompareTrinity, 16 F.3d at 1460Qp Efird Mills, 964 F.2dat 303 The Court
finds that these substantive and procedural components provide “safeguards roughlgrequiva
to those contained in traditional warrahtdississippj 638 F.2d at 907. A contrary holding
would misconceive the principal concern animating the Cowlantow’s, which sought to
invalidate a statutory scheme thadevolved almost unbridled discretion upon executive and
administrative officers, particularkthose in the field. Barlow’s, 436 U.S. at 323Here, by
contrast, the Commission’s investigating officers must abide by the iworsditf enforcement
expressly detailedelow. Gallatinasksthe Court to duplicate the efforts of the federal court
system byembracinghe fiction that the very inquiry containedtims Order,in the absence of a
formal judicial warrant, is somehow insufficient to provide the company witbafeguards
requiredunder the Fadh Amendment. The Court will not accept that invitatidine carefully
drawn parameters described belanw& no Iss rigorous than those a magistrate judge would
impose under a traditional warrant procedu@allatin must therefore submit to an-site

investigation, subject to the conditions explained in this Order.

" Gallatin apparently attempts to distinguish these standards by arguitjgrifesé relevance is not the
standard to justify an administrative warrant, reasonableness is.” [R9]1Eait thetest for enforcing
the Commission’s subpoena—which requires an inquiry into the agencytostatuthority, an
examination of its compliance with due process, and a balancing of the relef#ameénformation
sought against the burden of productigolainly carries a consideration of the reasonableness of the
agency'’s request. Courts have consisterttpgnized this principleSee, e.g., United States v.
Markwood 48 F.3d 969, 979 (6th Cir. 1995) (finding administrative subpoenas are generallyadriéorce
if “the information is reaonably relevant’ to the agensyihquiry.”); United Statesv. Gurley 384 F.3d
316, 321 (6th Cir. 2004) (“The validity of an administrative request for infeaomgenerally turns on the
reasonableness of the requestUijted States v. Morton Salt C838 U.S. 632, 652, (1950) (“It is
sufficient if the inquiry is withinlie authority of the agency, the demand is not too indefinite and the
information sought is reasonably relevant.”).

11



C

Having established that a formal judicial warrant is not required here, the Court now
turns to Gallatin’s specific challenges to the Commission’s subpoena. The comppligss
five grounds for its refusal to comply. First, Gallatin maintains that, “[t{hroughout the
investigation|it] has provided the EEOC with more than sufficient information concerning the
allegations related to the Hot Rolling Shift Manager position,” includifigofahe documentary
information it has requested,” an offer to supply video recordings of the faaililyan offer to
provide “in-person interviews of the individuals named in [the EEOC’s] subpoena” at a
“convenient off-site location.” [R. 8 at 2-3Gallatin thus argues thahon-site inspection at
this stage would be “premature” because the EEOC has yet to condsit¢ afterviews of “the
witnesses named in the subpoena to determine if further fact-finding is everangtasts
investigation” [R. 8 at 11.]

This argument, which appears as a constant refrain throughout Gabaifisg, is
essentially a “take my word for #8tyle defenseBut as the Commission properly observes,
“like any other investigative body, [the EEOC] cannot simply accept the declaratidres of t
company.” [R. 1-1 at 7.] Instead, an “appropriate investigation requires anrasieal of the
workplace at issue.”ld.] Even after conducting all offite interviews with Gallatin’s
employees, the EEOGnonotrea®nably resolvdBennett’s claims without performing its own
investigation of the position and its associaesgponsibilities

SecondGallatin claims that an esite inspection would be “irrelevant” to the
investigation because “it will not aid in thetdemination of what the essential functions of the
position are, given that such observation has no bearing on any of the six critghedizy the

6" Circuit in assessing essential functions.” [R. 8 at BLKeith v. County of Oaklan@03
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F.3d 918(6™" Cir. 2013), the court held that “[flactors to consider when determining whether a
job function is essential to the piosn include: (1) the employer’s judgment; (2) the written job
description; (3) the amount of time spent performing the function; (4) the consequienaes o
requiring performance of the function; (5) the work experience of past incumbehés of
position; and (6) the current work experience of incumbents in similar jadbsat 925-26. Te
courtalsoemphasized that “whether a jainction is essential is a question of fackd’ at 926.
Gallatin’s contention that esite observation would have “no bearing”tbese criteria is
unconvincing. At the very least, an site visit would aid in determining (1) the amount of time
spernt performing the function, (2) the consequences of not requiring performance of the
function, and (3) the current work experience of incumbents in similar jdiis.is especially

true given Bennett’s claim that a supervisor told him the job would require only “hdhds of
work. [R. 8 at4.]

Third, Gallatin claims thEEOC’ssubpoenai$ overbroad given that it does not state
with any specificity what is being sought.” [R. 8 at 5.] As previously stated BRCE
subpoena requires Gallatin to permitgite access “to conduct witness interviews, examine the
facility, and obtain/request any additional information as it pertains to the R8hifigManager
position.” [R. 8-1 at 1.] The Court finds that the subpoena’s nebtdguest to “examine the
facility,” without anylimitation to those aread the facility thatspecificallyrelateto the job
functions in dispute, is overbroaét the same time, howevegallatin’srelatedclaim that the
subpoena should “state with . . . specificity what is being sought” is unpersuasigiselipre
because Gallatin refuses to providesite-access-and thus continues to control the universe of
information available to th€Eommissior—the EEOCcannot state with specificity every piece of

information that might be relevant to its-eite investigation. This point uadscores the
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overarching flaw in mangf Gallatin’s arguments-namely, the presumption that the
information Gallatin itselthooses to providde Canmission, and nothing more, shoie
sufficient to resolve Bennett’s claim.

In view of these two competing considerations, therCids that the Commission’s
investigator may onlinspect those areas of the facility that he or she reasonably believes to be
“relevant to the charges filed.Trinity, 16 F.3d at 1460. Although the investigator cannot
articipate with particularity everpiece of relevant information that he or she may uncover at the
facility, this uncertainty does not provide the Commission with an unmitigategéderoam
the property in search of relevant information. The investigator must focus hisiogiiey on
those items of evidence directly relevant to the Hot Rolling Department Shiftgelapasition.

Fourth,Gallatinassers thatthe “amount of time necessary for the investigator to gain a
reliable understanding of the essential functions of the shift manager positiahlveawhduly
burdensome and disruptive to business operations.” [R. 8 at 21.] The comparijatdtbe
job duties [of the position for which Bennett applied], which vary egay to meet the needs
of production, are performed over a 300,000 square foot department within Gallatin’s production
facility and involve the operation of several pieces of heavy machimetyding a 130 ton
overhead crane.”ld. at 4.] At oral argument, Gallatin’s counsel also statet the company is
on a “reduced schedule so they are not operating as much as they would like to because of
marketconditions,” and thus to “have an investigator come on to the property and see the actual
job functions being performed would probably require a very, very long observation period that
would [take placeover]the course of severhburs over seval days.” [TR: Oral Argument at
29.]

Thisargument hinges on a distortion of the “undue burden” test. Rathentidiass the

14



burdencreatedby the scope ofhe subpoena—which entailsaratherroutinerequesfor accesso
thefacility—Gallatin attemptgo focusthe Court’s attention glely on thepeculiaritiesof the
position tself. Butthemerefactthatajob requirevaried and complextasks, othatthosetasks
may be performed atrregularintervalsdueto marketconditions, cannoalone sipportdenial of
on-site accesslf thatwere the ase many of the EEOC’spowerswould be arbitrarily limited to
claimsinvolving simple, rathethan varied ocomplex, formsf employment. Thatannotbe
the standard.

And moreto thepoint, Gallatin doesiot persuasivelexplainhowthe presence @n
investigatorat thefacility would actuallyimposean undueburden. Apart frormdluding to the
safetyconcerndiscussed below, Gallatintsly supportfor this claim istha aproper
investigation would requira “verylongobservation period thawould [take place overthe
course ofeveralhours over seveirl days.” [Id.] But thelimitation imposdin this Order—
which requiresthe Commissionto limit its investigation to evidenagirectly relatel to theHot
Rolling Department ShifManagepostion—will significantly reducethe anount oftime
necessaryor theinvestigatorto completenis or her work. TheCommission also doe®tseek
production ofobscureor inaccessiblenaterial, butsimply wishesto observeemployeesand/or
inspectcetain machinery lyingin plain sight. TheCourtstrugglego determindhowthemere
presence o&ninvestigatorat the facility—even underGallatin’s proposedvorstca® scenarie-
would imposea burden sufficientlgeverego warranthe Commission’svholesalesxclusion
from theproperty. See Bowsher. Merck& Co.,Inc., 460 U.S. 824, 859 (1988)nding only
that, “[i]f theproposed [agencyhspection would in fagtausea high degree ahterferencewith
[the defendant’spusiness, aredibleargumentould bemade thatompliancenould be

unreasonablaend undulyburdensomend thatthe[agency’s]accesshouldtherefore be limited
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in some way); Doe v. United State253 F.3dcat 268-69 (6th Cir. 2001({rejecting party’s

“rather general and conclusory” claim tltamplying with administrative subpoena would be
“unduly burdensome” and finding no “meaningful burden” sufficient to excuse party from
compliance).lt is likewise difficult to determine how the alternatives proposed by GaHatin
including, for example, terviewing all relevant employees at an-site location and providing
video recordings of all relevant parts of the facHityould impose a substantially lesser burden
than permitting orsite access.

The Court also addthat thereasonableness the Commissionsinvestigationlies a the
intersection ofhe“relevance” andundue burdentests See e 253 F.3d 8268 ([T]his
Courtmust weigh against thelevance otherequested materi#the burden thatvould be
placed on [theparty]in producingt.”). If therelevance otheinformationsoughtis marginal
and theburden ofproduction issubstantial, th&€€ommissions investigatormustnot sekacess
to thatinformation. Here,however evidenceaboutthe naureof the HotRolling Department
Shift Manageipostion—includingthe question of whethert requiresonly “handsoff” work—
will likely proveessentiako theresolutionof Bennett’'sclaim. And asexplained above, the
EEOCcannotfulfill its statutoryobligationswithoutindependently examinirthe evidence
relevantto Bennett'schargejrrespective ofsallatin’s own chaacterizationof the
responsibilitiessssodated with thepostion. Providingaccesdo this evidence maype
burdensome, butot unduy so.

Finally, Gallatin claimghat permitting the EEOC to enter the facility would raise “safety
concerns” related to the “inherent dangers of the work environment and industrial eguipme
machinery.” [R. 11 at 10.] Gallatin does not explain, however, why these dan@esrs—

compared, for example, to those dangers associated with virtually any nvinénenent
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involving industrialmachinery—are sufficientlyextraordinaryto warrant theCommission’stotal
exclusion fronthe premises. e Gmmissiomotesthat, “[e]Jveryworkingday, EEOC
investigatorsacross thaation perfornon-gte investigationsat a multitude of differing
worksites,”from “coal minesto skysaaperconstructions, to yes, even stedlls.” [Id.] The
EEOCis well-equipped to takeeasonabl@recautiondefore inspectingacilities like this one
If the“inherentdangersof thework environment” weralone sifficient to refuseon-site
inspections, aastarray ofworksites thahgopen to include®industrialequipmentmachinery”
would besummarily excluded frontheseinvestigations. That, too, cannotthe standard.
[l

For the reasons explained above, the Court finds that tlex @ovides all the
protections guaranteed to the Defendarder the Fourth Amendment. The Court also
concludes, however, that the Commission’s existing subpoena is overbroad ingafeq@ssts
general permission to “examine the facility.” [R1&t 1] Accordingly, and being otherwise
sufficiently advised, the CouHEREBY ORDERS as follows:

(2) Defendant Nucor Ste@allatin Inc. SHALL PERMIT an investigator of the
Equal Employment Opportunity Commission to perform asiominspection of Gallatis
business premiseand

(2)  TheinvestigatoBHALL LIMIT his or her inspectioto evidencelirectly related
to the Hot Rolling Department Shift Manager position and its associated respbesibilihe
investigator may not generally or indiscrimingteearch the facility for evidence relevant to
Bennett'sclaims, and mustnly inspect those areas that he or she reasonably believes will

provide evidene relevant to thposition.
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This 28th day oApril, 2016.

Gregory F”Van Tatenhove
United States District Judge
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