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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2008AP2595   
( L. C.  No.  2008CV737)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Wanda Brethorst, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Allstate Property and Casualty Insurance 
Company, 
 
          Defendant-Appellant. 
 
 
 

FILED 
 

JUN 14, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  
  

APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Raci ne 

Count y,  Wayne J.  Mar i k,  Judge.   Affirmed and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case comes t o t he cour t  on 

cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  St at .  

§ ( Rul e)  809. 61 ( 2007- 08) . 1  The case ar i ses out  of  an uni nsur ed 

mot or i st  ( UM)  cl ai m submi t t ed by Wanda Br et hor st  ( Br et hor st )  t o 

her  i nsur er ,  Al l st at e Pr oper t y and Casual t y I nsur ance Company 

( Al l st at e) .   When Br et hor st  made a demand f or  set t l ement ,  

                                                 
1Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007- 08 

ver si on unl ess ot her wi se not ed.  
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Al l st at e of f er ed onl y a par t i al  set t l ement  of  Br et hor st ' s c l ai m 

f or  $4, 789 i n medi cal  expenses above t he $5, 000 i n medi cal  

expenses cover ed by her  pol i cy.   Br et hor st  r ej ect ed t he of f er ,  

t hen f i l ed sui t  agai nst  Al l st at e f or  bad f ai t h.    

¶2 Al l st at e f i l ed a mot i on wi t h t he c i r cui t  cour t  aski ng 

t hat  Br et hor st ' s cont r act  c l ai m f or  UM cover age of  her  per sonal  

i nj ur i es be bi f ur cat ed f r om her  bad f ai t h c l ai m.   Al l st at e al so 

r equest ed t hat  di scover y on t he bad f ai t h c l ai m be st ayed unt i l  

t he cont r act  c l ai m was r esol ved.   Br et hor st  opposed t he mot i on 

on gr ounds t hat  she had f i l ed onl y one cl ai m——bad f ai t h——and 

t hus no bi f ur cat i on or  st ay of  di scover y was appr opr i at e.    

¶3 The ci r cui t  cour t  agr eed wi t h Br et hor st  and deni ed 

bot h par t s of  Al l st at e' s mot i on.   The cour t  concl uded t hat  a 

par t y may mai nt ai n a bad f ai t h c l ai m wi t hout  f i r st  pr ovi ng a 

br each of  cont r act  c l ai m as a condi t i on pr ecedent .    

¶4 Al l st at e appeal ed,  and t he cour t  of  appeal s cer t i f i ed 

t he mat t er  t o t hi s cour t .   We gr ant ed cer t i f i cat i on on t he 

f ol l owi ng i ssues:  

( 1)  Whet her  a f i ndi ng of  wr ongf ul  deni al  of  
benef i t s i s a condi t i on pr ecedent  t o pr oceedi ng wi t h 
di scover y i n a f i r st - par t y bad f ai t h c l ai m based on 
wr ongf ul  deni al  of  benef i t s? 

( 2)  I n a f i r st - par t y bad f ai t h c l ai m,  i f  a 
f i ndi ng of  wr ongf ul  deni al  of  benef i t s i s a condi t i on 
pr ecedent  t o pr oceedi ng wi t h bad f ai t h di scover y,  does 
t he t r i al  cour t  er r  i f  i t  r ef uses t o gr ant  t he 
i nsur ance company’ s mot i on t o bi f ur cat e t he i ssues f or  
di scover y?  Do t he same pol i cy consi der at i ons t hat  
make i t  er r or  f or  t he t r i al  cour t  t o r ef use a mot i on 
t o bi f ur cat e s i mul t aneous bad f ai t h and br each of  
cont r act  c l ai ms——avoi di ng undue pr ej udi ce t o t he 
i nsur ance company,  avoi di ng j ur y conf usi on and 



No.   2008AP2595 

3 
 

pr omot i ng set t l ement ——make i t  er r or  t o r ef use a mot i on 
t o bi f ur cat e t he same t wo i ssues when t he i nsur ed’ s 
onl y c l ai m i s bad f ai t h? 

¶5 We concl ude t he f ol l owi ng:   

( A)  Some br each of  cont r act  i s  a f undament al  pr er equi s i t e 

f or  a f i r st - par t y bad f ai t h c l ai m agai nst  an i nsur er .  

( B)  Br each of  cont r act  and f i r st - par t y bad f ai t h ar e 

separ at e c l ai ms.  

( C)  An i nsur ed may f i l e a bad f ai t h c l ai m wi t hout  al so 

f i l i ng a br each of  cont r act  c l ai m.   The pol i c i es ar t i cul at ed i n 

Dahmen v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  2001 WI  App 198,  

247 Wi s.  2d 541,  635 N. W. 2d 1,  whi ch r equi r e bi f ur cat i on when 

bot h bad f ai t h and br each of  cont r act  c l ai ms ar e br ought  

t oget her ,  ar e onl y par t i al l y  appl i cabl e when a par t y has chosen 

t o pl ead onl y a bad f ai t h c l ai m.  

( D)  The i nsur ed may not  pr oceed wi t h di scover y on a f i r st -

par t y bad f ai t h c l ai m unt i l  she has:  

 ( 1)  pl eaded a br each of  cont r act  by t he i nsur er  as 

par t  of  a separ at e bad f ai t h c l ai m,  and 

 ( 2)  sat i sf i ed t he cour t  t hat  she has est abl i shed such 

a br each or  wi l l  be abl e t o pr ove such a br each i n t he f ut ur e.  

( E)  I n t hi s case,  Br et hor st  has suppl i ed t he i nsur er  and 

t he cour t  wi t h suf f i c i ent  evi dence of  a br each of  cont r act  by 

t he i nsur er  t hat  she may pr oceed wi t h di scover y on her  bad f ai t h 

c l ai m.   On t he f act s bef or e us,  Br et hor st  has shown 

uncont r adi ct ed evi dence t hat  she i ncur r ed $9, 789 i n medi cal  

expense f or  t r eat ment  f r om i nj ur i es she suf f er ed i n an 

aut omobi l e acci dent  caused by an uni nsur ed mot or i st .   The 
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i nsur er ' s f ai l ur e t o pay al l  t hese expenses wi t hout  submi t t i ng 

any r easonabl e basi s i n l aw or  f act  ( as opposed t o t heor y)  f or  

i t s  f ai l ur e t o do so j ust i f i es Br et hor st  goi ng f or war d wi t h 

di scover y on her  bad f ai t h c l ai m.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶6 Thi s i s an appeal  f r om a nonf i nal  or der  of  t he Raci ne 

Count y Ci r cui t  Cour t ,  Wayne J.  Mar i k,  Judge,  denyi ng Al l st at e' s 

mot i on t o bi f ur cat e c l ai ms and st ay di scover y.   The cour t  hear d 

ar gument  but  di d not  conduct  an evi dent i ar y hear i ng.   The 

f ol l owi ng f act s ar e dr awn f r om t he par t i es '  pl eadi ngs and 

communi cat i ons f ound i n t he r ecor d.  

¶7 On December  12,  2006,  ar ound 8 p. m. ,  Br et hor st  and her  

husband Wi l l i am wer e i nvol ved i n a mot or  vehi c l e acci dent  near  

t he i nt er sect i on of  St at e Hi ghway 32/ Dougl as Avenue and 4 Mi l e 

Road i n Raci ne Count y.   The acci dent  was caused by an uni nsur ed 

mot or i st ,  Mar gy L.  Raymond,  who was hi ghl y i nt ox i cat ed when she 

pul l ed her  vehi c l e ont o t he hi ghway i n f r ont  of  t he Br et hor st s '  

vehi c l e.   Wi l l i am Br et hor st  was dr i v i ng t he Br et hor st s '  vehi c l e 

at  t he t i me,  and Wanda Br et hor st  sust ai ned i nj ur i es as a r esul t  

of  t he ensui ng col l i s i on.   The Br et hor st s wer e i nsur ed under  an 

aut omobi l e l i abi l i t y  pol i cy wi t h Al l st at e.   Thei r  pol i cy  

i ncl uded cover age f or  i nj ur i es caused by an uni nsur ed mot or i st  

as wel l  as $5, 000 i n medi cal  expenses.    

¶8 Wanda Br et hor st  submi t t ed a UM cl ai m t o Al l st at e f or  

her  i nj ur i es f r om t he acci dent  about  Januar y 23,  2007.   I n a 
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Mar ch 1 l et t er  t o t he l aw f i r m r epr esent i ng t he Br et hor st s, 2 an 

Al l st at e empl oyee,  Di ane Wat ke,  acknowl edged r ecei pt  of  t he 

c l ai m and st at ed t hat  she had begun wor ki ng on i t .   The l et t er  

added,  " Losses ar e al ways di f f i cul t ,  but  r est  assur ed t hat  we 

wi l l  wor k t o make t he cl ai m pr ocess smoot h and r esol ve t he cl ai m 

pr ompt l y. "    

¶9 On Mar ch 27,  Ms.  Wat ke sent  a second l et t er  addr essed 

t o at t or ney Ti mot hy S.  Knur r  ( Knur r ) ,  i nqui r i ng whet her  Wi l l i am 

Br et hor st  had r ecei ved medi cal  t r eat ment  and " how much l onger "  

Wanda Br et hor st  woul d cont i nue t o be t r eat ed by PT Pl us,  whi ch 

was pr ovi di ng Br et hor st  wi t h physi cal  t her apy.   On Apr i l  4,  

Knur r  r esponded t hat  Wi l l i am was not  c l ai mi ng i nj ur y and t hat  

Knur r  di d not  know how much l onger  Wanda Br et hor st ' s t r eat ment  

woul d cont i nue,  but  t hat  " [ w] e wi l l  keep you post ed. "  

¶10 I n anot her  l et t er  dat ed Apr i l  4,  an Al l st at e empl oyee 

named Mi chael  Kahn ( Kahn)  i nf or med Knur r  t hat  he had assumed t he 

handl i ng of  Br et hor st ' s c l ai m.   Kahn st at ed t hat  Al l st at e v i ewed 

t he occur r ence as " a mi nor  acci dent "  and " woul dn' t  expect  much 

of  any i nj ur y and t r eat ment . "   The l et t er  added:  " Pl ease send us  

your  demand mat er i al  so we can at t empt  t o concl ude t hi s mat t er  

i n t he near  f ut ur e. "    The l et t er  al so at t ached phot os and a 

damage est i mat e on t he Br et hor st s '  vehi c l e.   The damage est i mat e 

f or  t he vehi c l e——a Jeep Cher okee wi t h a pl ow under car r i age——was 

l i s t ed as $486. 62.    

                                                 
2 The Br et hor st s wer e r epr esent ed by Schoone,  Leuck,  Kel l ey,  

Pi t t s & Knur r ,  S. C. ,  of  Raci ne,  Wi sconsi n.  
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¶11 I n t he f ol l owi ng mont hs,  Br et hor st  cont i nued t o 

r ecei ve physi cal  t her apy f or  her  i nj ur i es and pr ovi ded Al l st at e 

not i ce of  t hat  ongoi ng t r eat ment .   I n t ot al ,  Br et hor st  i ncur r ed 

$9, 789 i n medi cal  expenses r el at ed t o t r eat ment  of  her  i nj ur i es.   

Br et hor st  submi t t ed a demand f or  set t l ement  of  her  c l ai m on 

Sept ember  12,  2007.    

¶12 On Oct ober  9 Kahn of f er ed t o set t l e t he i nj ur y c l ai m 

f or  $1, 500 above t he $5, 000 i n medi cal  expenses al r eady pai d.   

Hi s l et t er  c i t ed t he sever i t y of  t he i mpact ,  t he damages 

sust ai ned by t he vehi c l es,  i nj ur i es c l ai med,  and medi cal  r ecor ds 

pr ovi ded as f act or s consi der ed i n ar r i v i ng at  t hi s amount .   Kahn 

al so r ei t er at ed Al l st at e' s pos i t i on t hat  " t hi s was a mi nor  

acci dent  and [ we]  quest i on any i nj ur y r esul t i ng f r om t hi s 

acci dent . "    

¶13 Br et hor st  r esponded on November  16 wi t h a l et t er  f r om 

her  t r eat i ng physi c i an,  Dr .  Jer ome Ler ner ,  of  Advanced Pai n 

Management .   The l et t er  st at ed t hat  Dr .  Ler ner  had exami ned 

Br et hor st  ni ne days af t er  t he acci dent ,  r evi ewed t he r epor t  and 

di agnosi s of  her  pr i mar y physi c i an,  r ecommended physi cal  

t her apy,  and had seen her  sever al  t i mes dur i ng t he cour se of  her  

t r eat ment .   Dr .  Ler ner  expl ai ned t hat ,  whi l e Br et hor st  had 

suf f er ed f r om chr oni c pai n st emmi ng f r om ar t hr i t i s  and 

f i br omyal gi a pr i or  t o December  12,  2006,  t he acci dent  had 

r esul t ed i n " acut e cer vi cal  and back st r ai n/ spr ai n, "  

exacer bat i ng her  pr e- exi st i ng condi t i ons.   Ler ner  wr ot e t hat  t he 

physi cal  t her apy he or der ed ul t i mat el y r esul t ed i n r et ur ni ng 

Br et hor st  t o t he basel i ne pai n she had exper i enced pr i or  t o t he 
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acci dent .   Dr .  Ler ner  f ur t her  st at ed t hat  i n hi s opi ni on,  " t o a 

r easonabl e degr ee of  medi cal  cer t ai nt y, "  t he physi cal  t her apy 

had not  been or der ed t o t r eat  t he pr e- exi st i ng condi t i ons but  

i nst ead was r easonabl y necessar y " t o t r eat  t he acut e i nj ur i es 

f r om"  t he acci dent .   

¶14 Upon r ecei v i ng t hi s l et t er ,  Kahn i ncr eased Al l st at e' s 

set t l ement  of f er  t o $1, 800.   Thi s second of f er ,  dat ed December  

14,  r ef er enced t he l ow dol l ar  amount  of  damage sust ai ned by t he 

vehi c l e and r ei t er at ed Al l st at e' s assessment  t hat  t he col l i s i on 

was onl y a mi nor  acci dent .   Kahn al so poi nt ed out  t hat  Al l st at e 

had al r eady pai d $5, 000 under  t he pol i cy ' s medi cal  payment s 

cover age.    

¶15 Af t er  r ecei v i ng t hi s second of f er  of  par t i al  

set t l ement ,  Br et hor st  f i l ed sui t  f or  bad f ai t h deni al  of  

benef i t s.   Her  Januar y 11,  2008,  compl ai nt  al l eged t hat  Al l st at e 

had adopt ed a company- wi de pol i cy of  r out i nel y " of f er i ng sums 

subst ant i al l y  l ess t han t he medi cal  bi l l s  i ncur r ed"  i n acci dent s  

i nvol v i ng " mi nor  i mpact  sof t  t i ssue"  ( MI ST)  i nj ur i es.   She 

asser t ed t hat  her  c l ai m was assi gned t o Kahn because he was 

r esponsi bl e f or  i mpl ement i ng t hi s MI ST pol i cy .   Speci f i cal l y ,  

Br et hor st  al l eged t hat  Al l st at e,  by and t hr ough Kahn' s act i ons,  

act ed i n bad f ai t h ( a)  by f ai l i ng t o conduct  a f ul l  and f ai r  

i nvest i gat i on of  t he case,  ( b)  by f ai l i ng t o have her  c l ai m 

eval uat ed by anyone wi t h medi cal  t r ai ni ng,  and ( c)  by i gnor i ng 
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bot h t he medi cal  opi ni on of  Dr .  Ler ner  and t he l aw of  Wi sconsi n 

gover ni ng l i abi l i t y  f or  medi cal  bi l l s  and expenses. 3   

¶16 I n i t s answer ,  Al l st at e admi t t ed t hat  i t  di d have a 

MI ST pol i cy but  deni ed Br et hor st ' s char act er i zat i on of  t hat  

pol i cy.   Al l st at e al so asser t ed var i ous af f i r mat i ve def enses,  

i ncl udi ng a cont ent i on t hat  t o t he ext ent  Br et hor st  set  f or t h a 

val i d c l ai m f or  bad f ai t h,  t hat  c l ai m shoul d be bi f ur cat ed f r om 

ot her  c l ai ms,  and pr oceedi ngs on bad f ai t h shoul d be st ayed 

unt i l  al l  ot her  c l ai ms wer e r esol ved.    

¶17 I n keepi ng wi t h t hi s def ense,  Al l st at e f i l ed t he 

mot i on t o bi f ur cat e Br et hor st ' s cont r act  c l ai m f r om her  bad 

f ai t h c l ai m.   The mot i on al so r equest ed a st ay of  al l  

pr oceedi ngs on t he bad f ai t h c l ai m unt i l  t he br each of  cont r act  

c l ai m coul d be r esol ved.   I n opposi t i on t o t hi s mot i on,  

Br et hor st  ar gued t hat  she had asser t ed onl y one cl ai m,  f or  bad 

f ai t h,  and t her e was accor di ngl y not hi ng t o bi f ur cat e.    

¶18 I n a l engt hy r ul i ng f r om t he bench,  t he c i r cui t  cour t  

deni ed Al l st at e' s mot i on on gr ounds t hat  Wi sconsi n l aw al l ows a 

                                                 
3 Br et hor st ' s compl ai nt  al l eged t hat  Al l st at e act ed i n bad 

f ai t h by of f er i ng a set t l ement  amount  t hat  " compl et el y i gnor es 
t he medi cal  r ecor ds,  r epor t s,  bi l l i ng st at ement s,  t he l aw i n t he 
st at e of  Wi sconsi n,  and her  pai n and suf f er i ng and di sabi l i t y  
associ at ed wi t h t he i nj ur i es par t i cul ar l y gi ven her  pr e- acci dent  
medi cal  hi st or y. "   At  or al  ar gument ,  Br et hor st ' s counsel  was 
asked what  Al l st at e coul d have done,  ot her  t han pay t he $9, 789 
demand f or  medi cal  bi l l s .   Counsel  r esponded,  " They coul d have 
pai d t he medi cal  bi l l s  pl us somet hi ng r easonabl e above and 
beyond t hat  f or  pai n and suf f er i ng t hat  she went  t hr ough f or  
t hat  per i od of  about  s i x mont hs. "   Br et hor st ' s wr i t t en demand 
f or  set t l ement  was not  at t ached t o her  compl ai nt  and i s not  
i ncl uded i n t he r ecor d.    
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par t y t o br i ng a bad f ai t h c l ai m separ at e and di st i nct  f r om any 

under l y i ng br each of  cont r act  c l ai m.   The cour t  not ed t hat  t he 

pol i cy r easons r equi r i ng bi f ur cat i on wher e bot h br each of  

cont r act  and bad f ai t h c l ai ms ar e r ai sed,  as ar t i cul at ed by t he 

cour t  of  appeal s i n Dahmen,  ar e i nappl i cabl e wher e a par t y 

el ect s t o br i ng onl y a c l ai m of  bad f ai t h.  

¶19 Al l st at e pet i t i oned t he cour t  of  appeal s f or  l eave t o 

f i l e an i nt er l ocut or y appeal .   The cour t  of  appeal s gr ant ed t he 

pet i t i on,  t hen cer t i f i ed t he case t o t hi s cour t ,  not i ng t hat  t he 

i ssues pr esent ed ar e bot h novel  and " r i pe f or  c l ar i f i cat i on. "   

We accept ed cer t i f i cat i on.  

I I .  STANDARD OF REVI EW 

¶20 The deci s i on t o bi f ur cat e c l ai ms or  i ssues i n a s i ngl e 

c l ai m f al l s wi t hi n t he di scr et i on of  t he c i r cui t  cour t , 4 subj ect  

t o st at ut or y l i mi t at i ons.   Wat er s v.  Per t zbor n,  2001 WI  62,  ¶31,  

243 Wi s.  2d 703,  627 N. W. 2d 497;  see al so Dahmen,  247 

Wi s.  2d 541,  ¶11.   Whet her  t o gr ant  a st ay of  di scover y al so i s 

a mat t er  of  di scr et i on.   See Hof f l ander  v.  St .  Cat her i ne' s  

Hosp. ,  2003 WI  77,  ¶113,  262 Wi s.  2d 539,  664 N. W. 2d 545;  

Dahmen,  247 Wi s.  2d 541,  ¶11.  

                                                 
4 As t he cour t  of  appeal s cor r ect l y not ed i n Dahmen v.  

Amer i can Fami l y Mut ual  I nsur ance Co. ,  2001 WI  App 198,  ¶9,  247 
Wi s.  2d 541,  635 N. W. 2d 1,  t hi s cour t  hel d i n Wat er s v.  
Per t zbor n t hat  onl y c l ai ms,  not  i ssues,  may be bi f ur cat ed under  
Wi s.  St at .  § 805. 05( 2) .   Wat er s v.  Per t zbor n¸  2001 WI  62,  ¶¶18-
24,  243 Wi s.  2d  703,  627 N. W. 2d 497.   To ever y r ul e t her e i s an 
except i on,  however ;  t he st at ut e' s l egi s l at i ve hi st or y c l ear l y 
demonst r at es t hat  t he r ul e bar r i ng bi f ur cat i on of  i ssues was not  
i nt ended t o appl y t o cases i nvol v i ng i nsur ance cover age.   I d. ,  
¶¶21,  23.  
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¶21 I n det er mi ni ng whet her  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on,  we l ook t o whet her  t he cour t  exami ned 

al l  r el evant  f act s,  appl i ed t he pr oper  st andar d of  l aw,  and 

r eached a concl usi on t hat  a r easonabl e j udge coul d r each.   Loy 

v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) .   A 

deci s i on based on a subst ant i ve er r or  of  l aw const i t ut es an 

er r oneous exer ci se of  di scr et i on.   St at e v.  Jor gensen,  2003 WI  

105,  ¶12,  264 Wi s.  2d 157,  667 N. W. 2d 318.  

I I I .  DI SCUSSI ON 

¶22 The cour t  of  appeal s asks t hi s cour t  t o deci de whet her  

an i nsur ed must  pr ove a br each of  cont r act ——such as a wr ongf ul  

deni al  of  benef i t s——pr i or  t o seeki ng di scover y and l i t i gat i ng a 

c l ai m of  bad f ai t h agai nst  an i nsur er  wher e t her e i s no 

accompanyi ng cl ai m f or  br each of  cont r act .    

¶23 To r esol ve t hi s i ssue,  we f i r st  exami ne t he 

devel opment  of  t he t or t  of  bad f ai t h i n Wi sconsi n.   We t hen t ur n 

t o Al l st at e' s r equest  f or  bi f ur cat i on i n t he cont ext  of  

Br et hor st ' s bad f ai t h c l ai m.   Next  we car ef ul l y exami ne t he 

di st i nct i on bet ween f i r st - par t y and t hi r d- par t y bad f ai t h c l ai ms 

and di scuss t he t hr eshol d showi ng t hat  an i nsur ed must  make t o 

pur sue a c l ai m of  bad f ai t h wi t hout  f i l i ng an accompanyi ng cl ai m 

f or  br each of  cont r act .   We t hen appl y t hese pr i nci pl es t o t he 

f i r st  quest i on cer t i f i ed i n t hi s case,  r egar di ng di scover y.   

Fi nal l y,  we br i ef l y di scuss t he ef f ect  of  t hi s case as i t  

pr oceeds beyond t hese pr el i mi nar y pr ocedur al  st ages.    

A.  Devel opment  of  Fi r st - Par t y Bad Fai t h i n Wi sconsi n 
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¶24 Thi s cour t  i ni t i al l y  r ecogni zed t he t or t  of  bad f ai t h 

i n a f i r st - par t y act i on i n Ander son v.  Cont i nent al  I nsur ance 

Co. ,  85 Wi s.  2d 675,  271 N. W. 2d 368 ( 1978) .   The Ander sons f i l ed 

sui t  agai nst  t hei r  i nsur er  f or  bot h br each of  cont r act  and bad 

f ai t h r ef usal  t o negot i at e a payment  af t er  a f ur nace f i r e or  

expl osi on r esul t ed i n damage t o t he cont ent s of  t hei r  home.   I d.  

at  680- 83.   Cont i nent al  obj ect ed t o t he bad f ai t h c l ai m i n t hi s 

c i r cumst ance on gr ounds t hat  Wi sconsi n di d not  r ecogni ze such a 

cause of  act i on.   I d.  at  684.   Thi s cour t  hel d t hat ,  whi l e a 

c l ai m f or  f i r st - par t y bad f ai t h had " never  been expl i c i t l y  

r ecogni zed i n t hi s st at e, "  an i nsur ed i s ent i t l ed t o br i ng a 

c l ai m agai nst  her  own i nsur ance company f or  bad f ai t h.   I d.  at  

684,  686.    

¶25 The cour t  i n Ander son made cl ear  t hat  a bad f ai t h 

c l ai m i s separ at e and di st i nct  f r om a br each of  cont r act .   I d.  

at  686.   Bad f ai t h i s not  t he same as br each of  cont r act ,  whi ch 

i s a " f ai l ur e t o pay t he cl ai m i n accor dance wi t h t he pol i cy. "   

I d.   Rat her ,  bad f ai t h " i s a separ at e i nt ent i onal  wr ong,  whi ch 

r esul t s f r om a br each of  dut y i mposed as a consequence of  t he 

r el at i onshi p est abl i shed by cont r act . "   I d.  at  687.    

¶26 The cour t  expl ai ned t hat  when a c l ai m i s  " f ai r l y  

debat abl e, "  t he i nsur er  i s ent i t l ed t o debat e i t ,  whet her  t he 

debat e concer ns a mat t er  of  f act  or  l aw.   I d.  at  691 ( c i t i ng 

Dr ake v.  Mi l waukee Mut .  I ns.  Co. ,  70 Wi s.  2d 977,  984,  236 

N. W. 2d 204 ( 1975) ) .   Thus,  t o br i ng a bad f ai t h c l ai m,  " a 

pl ai nt i f f  must  show t he absence of  a r easonabl e basi s f or  

denyi ng benef i t s of  t he pol i cy and t he def endant ' s knowl edge or  
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r eckl ess di sr egar d of  t he l ack of  a r easonabl e basi s f or  denyi ng 

t he cl ai m. "   I d.  at  691.   The knowi ng f ai l ur e of  an i nsur er  t o 

pr oceed i n a manner  t hat  i s  honest  and i nf or med const i t ut es bad 

f ai t h.   I d.  at  692 ( c i t i ng Hi l ker  v.  W.  Aut o.  I ns.  Co. ,  204 Wi s.  

1,  15,  231 N. W.  257,  235 N. W.  413 ( 1930,  1931)  ( an i nsur er  has a 

dut y t o conduct  an appr opr i at e and car ef ul  i nvest i gat i on pr i or  

t o assessi ng cl ai ms) ) .   Thus,  bad f ai t h i s an i nt ent i onal  t or t .   

I d.  at  691.  

¶27 Cont i nent al  ar gued t hat  r ecogni t i on of  a f i r st - par t y 

bad f ai t h cause of  act i on woul d l ead t o ext or t i onat e l awsui t s.   

I d.  at  693.   The cour t  r ej ect ed t hi s ar gument ,  not i ng:  

[ A] n i nsur ance company .  .  .  may chal l enge cl ai ms 
whi ch ar e f ai r l y  debat abl e and wi l l  be f ound l i abl e 
onl y wher e i t  has i nt ent i onal l y  deni ed ( or  f ai l ed t o 
pr ocess or  pay)  a c l ai m wi t hout  a r easonabl e basi s.    

We ar e sat i sf i ed t hat  t he appl i cat i on of  t he t est  
f or mul at ed above,  whi ch r ecogni zes t he i nt ent i onal  
nat ur e of  t he t or t  of  bad f ai t h and put s t he t est  upon 
an obj ect i ve basi s,  wi l l  mi ni mi ze t he f ear s 
expr essed .  .  .  t hat  t o per mi t  c l ai ms f or  bad f ai t h 
wi l l  r esul t  i n ext or t i onat e l awsui t s.   Such r esul t  
cannot  f ol l ow when an i nsur ance company i n t he 
exer ci se of  or di nar y car e makes an i nvest i gat i on of  
t he f act s and l aw and concl udes on a r easonabl e basi s 
t hat  t he c l ai m i s at  l east  debat abl e.  

I d.    

¶28 Thr ee year s l at er ,  t he cour t  r eaf f i r med t he Ander son 

hol di ng i n t he cont ext  of  a bad f ai t h r ef usal  t o negot i at e.   

Davi s v.  Al l st at e I ns.  Co. ,  101 Wi s.  2d 1,  7- 8,  303 N. W. 2d 596 

( 1981) .   I n Davi s,  t he i nsur ed was cover ed by a busi ness owner ' s  

f i r e i nsur ance pol i cy wi t h a l i mi t  of  $15, 000 t hat  t he i nsur er  

had r ecommended be r ai sed t o $25, 000 af t er  i nspect i ng t he 
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i nsur ed' s per sonal  pr oper t y.   I d.  at  3- 4.   Af t er  a f i r e 

dest r oyed t he cont ent s of  t he i nsur ed' s of f i ce,  t he i nsur ance 

company i nt er nal l y r ecogni zed t he damage t o be appr oxi mat el y 

$15, 000,  but  i t s adj ust er  deci ded t o st ar t  wi t h a set t l ement  

of f er  ar ound $4, 000 and negot i at e t o a maxi mum of  $14, 860.   I d.  

at  4.   Thi s st r at egy was count er manded by hi gher  aut hor i t y,  

whi ch capped a payment  of f er  at  r oughl y $4, 000,  l eadi ng t o a bad 

f ai t h sui t .   I d.  at  4,  9.   The cour t  appl i ed t he t est  set  f or t h 

i n Ander son and f ound t hat  t he i nsur ed had br ought  pr oper  c l ai ms 

f or  hi s l oss and f or  bad f ai t h.   I d.  at  8- 10.   Because 

suf f i c i ent  evi dence had been submi t t ed on t he i ssue of  

val uat i on,  t he i nsur ed was ent i t l ed t o have t he quest i on 

submi t t ed t o a j ur y.   I d.  at  10.  

¶29 The cour t  r eexami ned t he conf l i c t i ng i nt er est s of  

i nsur er s and i nsur eds i n Mowr y v.  Badger  St at e Mut ual  Casual t y 

Co. ,  129 Wi s.  2d 496,  385 N. W. 2d 171 ( 1986) .   Based on i t s 

bel i ef  t hat  t he aut omobi l e i nvol ved i n t he c l ai m was not  owned 

by i t s i nsur ed,  t he i nsur ance company i ni t i al l y  deni ed cover age 

t o t he t or t f easor  f or  hi s act i ons i n causi ng t he acci dent .   I d.  

at  505- 06.   The cour t  f ound t hi s f ai l ur e of  t he i nsur er  t o ent er  

i nt o set t l ement  negot i at i ons unt i l  af t er  a j ur y  det er mi ned t he 

i ssue of  cover age di d not  make t he i nsur er  l i abl e f or  bad f ai t h.   

I d.  at  509,  520.   Because t he quest i on of  cover age was f ai r l y 

debat abl e and a r easonabl e basi s exi st ed f or  denyi ng t he cl ai m,  

t he i nsur er  coul d not  have commi t t ed t he t or t  of  bad f ai t h.   I d.  

at  516.   The cour t  sai d t hat  i n t he pr ocess of  det er mi ni ng 

whet her  a r easonabl e basi s exi st s f or  denyi ng a c l ai m or  maki ng 
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a set t l ement  of f er ,  an i nsur er  " must  exer ci se r easonabl e 

di l i gence i n ascer t ai ni ng f act s upon whi ch a good- f ai t h deci s i on 

t o set t l e or  not  set t l e must  be based. "   I d.  at  510.  

¶30 The t est  f or  bad f ai t h as ar t i cul at ed i n Ander son 

i ncl udes bot h an obj ect i ve and subj ect i ve component .   Wei ss v.  

Uni t ed Fi r e & Cas.  Co. ,  197 Wi s.  2d 365,  377,  541 N. W. 2d 753 

( 1995)  ( c i t i ng Benke v.  Mukwonago- Ver non Mut .  I ns.  Co. ,  110 

Wi s.  2d 356,  362,  329 N. W. 2d 243 ( Ct .  App.  1982) ) .   I n Wei ss,  a 

j ur y f ound t hat  t he i nsur er  had act ed i n bad f ai t h i n 

i nvest i gat i ng and set t l i ng t he pl ai nt i f f ' s  c l ai m.   I d.  at  377.   

Thi s f i ndi ng was over t ur ned by t he c i r cui t  cour t .   I d.  at  373.   

Upon r evi ew,  t hi s cour t  poi nt ed t o t he i nsur er ' s di sr egar d f or  

t he concl usi ons of  a knowl edgeabl e f i r ef i ght er  t hat  t he 

i nsur ed' s home f i r e was not  t he r esul t  of  ar son,  i d.  at  384,  and 

ot her  evi dence sur r oundi ng t he i nsur ed' s c l ai m.   The cour t  

expl ai ned t hat  a t r i er  of  f act  must  f i r st  det er mi ne whet her  t he 

i nsur er  act ed as a r easonabl e i nsur er  woul d have act ed " under  

t he par t i cul ar  f act s and ci r cumst ances t o conduct  a f ai r  and 

neut r al  eval uat i on of  t he c l ai m. "   I d.  at  378.   The t r i er  of  

f act  t hen must  consi der  whet her  a subj ect i ve i nt ent  " can be 

i nf er r ed f r om a r eckl ess di sr egar d of  a l ack of  a r easonabl e 

basi s f or  deni al  or  a r eckl ess i ndi f f er ence t o f act s or  t o 

pr oof s submi t t ed by t he i nsur ed. "   I d.  at  392 ( quot i ng Ander son,  

85 Wi s.  2d at  693) .    

¶31 I n Danner  v.  Aut o- Owner s I nsur ance,  2001 WI  90,  ¶54,  

245 Wi s.  2d 49,  629 N. W. 2d 159,  we r ei t er at ed t he pr i nci pl e t hat  

ever y i nsur ance cont r act  has an i mpl i ed dut y of  good f ai t h and 
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f ai r  deal i ng bet ween t he i nsur er  and i nsur ed.   Al t hough t he 

i nsur ance cont r act  i n Danner  gave bot h t he i nsur er  and t he 

i nsur ed t he r i ght  t o seek ar bi t r at i on i n di sagr eement s about  t he 

pr esence or  amount  of  cover age,  i d. ,  ¶21,  t he exi st ence of  t hat  

r i ght  di d not  r el i eve t he i nsur er  of  i t s  dut y t o act  i n good 

f ai t h f r om t he i ncept i on of  t he cont r act .   I d. ,  ¶54.   When t he 

dut y of  good f ai t h i s br eached by t he i nsur er  and t hat  br each 

r esul t s i n damages,  an i nsur ed has a cause of  act i on f or  bad 

f ai t h.   I d. ,  ¶59.  

¶32 The l ogi c under l y i ng Danner  was ext ended t he f ol l owi ng 

year  i n Jones v.  Secur a I nsur ance Co. ,  2002 WI  11,  249 

Wi s.  2d 623,  638 N. W. 2d 575.   I n Jones,  t he pl ai nt i f f s '  br each 

of  cont r act  c l ai m was di smi ssed as bar r ed by t he st at ut e of  

l i mi t at i ons,  l eavi ng onl y t hei r  bad f ai t h c l ai m.   I d. ,  ¶¶1- 2.   

The cour t  hel d t hat  an i nsur er  i s l i abl e f or  any damages ar i s i ng 

as a pr oxi mat e r esul t  of  t he i nsur er ' s bad f ai t h,  i ncl udi ng t he 

same damages t hat  may be r ecover ed under  a br each of  cont r act .   

I d. ,  ¶¶2,  33,  34 ( c i t i ng DeChant  v.  Monar ch Li f e I ns.  Co. ,  200 

Wi s.  2d 559,  569,  571,  547 N. W. 2d 592 ( 1996) ) .    

¶33 I n r esponse t o t he i nsur er ' s ar gument  t hat  such a 

hol di ng woul d expand t he scope of  bad f ai t h c l ai ms i n Wi sconsi n,  

t he Jones cour t  poi nt ed out  t hat  bad f ai t h i s an i nt ent i onal  

t or t .   I d. ,  ¶37.   As such,  a pl ai nt i f f  asser t i ng a bad f ai t h 

c l ai m assumes a hi gher  bur den t han t hat  r equi r ed f or  br each of  

cont r act .   I d.  

¶34 Recent l y,  i n a t hi r d- par t y case,  t he cour t  hel d t hat  

an i nsur ed may asser t  a bad f ai t h c l ai m wher e t he i nsur er ,  
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act i ng i n bad f ai t h,  f ai l s  t o set t l e t he c l ai m f or  l ess t han t he 

pol i cy deduct i bl e,  even t hough t he r esul t i ng j udgment  does not  

exceed pol i cy l i mi t s.   Roehl  Tr ansp. ,  I nc.  v.  Li ber t y Mut .  I ns.  

Co. ,  2010 WI  49,  ¶7,  325 Wi s.  2d 56,  784 N. W. 2d 542.   The 

i nsur er  ar gued t hat  t he i nsur ed' s c l ai m shoul d not  be r ecogni zed 

as ar i s i ng wi t hi n t he scope of  bad f ai t h l aw i n Wi sconsi n.   I d. ,  

¶¶19- 20.   The i nsur er  i dent i f i ed t hr ee t ypes of  bad f ai t h c l ai ms 

t hat  had pr evi ousl y been r ecogni zed:  ( 1)  a t hi r d- par t y bad f ai t h 

c l ai m wher e t he i nsur er  subj ect s i t s i nsur ed t o pot ent i al  

l i abi l i t y  by f ai l i ng t o set t l e a c l ai m wi t hi n l i abi l i t y  l i mi t s;  

( 2)  a f i r st - par t y bad f ai t h c l ai m f or  unr easonabl e wi t hhol di ng 

of  payment s;  and ( 3)  a f i r st - par t y c l ai m f or  an i nsur er ' s 

f ai l ur e t o r ei mbur se a c l ai mant  f or  a wor ker ' s compensat i on 

c l ai m.   I d. ,  ¶27.    

¶35 The cour t  det er mi ned t hat  t hese t hr ee cat egor i es wer e 

not  exhaust i ve of  bad f ai t h c l ai ms t hat  may be br ought  i n 

Wi sconsi n.   I d. ,  ¶36.   I n r ecogni z i ng t he pl ai nt i f f ' s  c l ai m i n 

Roehl ,  t he cour t  st at ed t hat  " t he t hr ee i dent i f i ed t ypes of  

i nsur ance bad f ai t h c l ai ms ar i se f r om f act  s i t uat i ons pr esent ed 

t o t he cour t  t o dat e. "   I d.  ( emphasi s added) .   Wher e a new f act  

pat t er n i s pr esent ed,  t he cour t  must  l ook t o t he pr i nci pl es of  

t he t or t  of  bad f ai t h t o det er mi ne whet her  t he c l ai m i s pr oper .   

I d. ,  ¶37.   Si gni f i cant l y,  a bad f ai t h c l ai m ar i ses f r om t he 

cont r act ual  r el at i onshi p bet ween t he par t i es,  but  i s  not  a 

cont r act  act i on.   I d. ,  ¶¶40- 42.   The pur pose behi nd pr ovi di ng a 

bad f ai t h cause of  act i on t o an i nsur ed i s t o " pr ot ect  agai nst  

t he r i sk t hat  an i nsur ance company may pl ace i t s own i nt er est s 
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above t hose of  t he i nsur ed and t hat  t he r ecover y avai l abl e t o 

t he i nsur ed f or  br each of  cont r act  woul d not  f ul l y  compensat e 

t he i nsur ed f or  t he r esul t i ng har ms. "   I d. ,  ¶50.  

¶36 The cour t ' s  hol di ngs on f i r st - par t y bad f ai t h have 

been summed up i n t he c i v i l  j ur y i nst r uct i ons.   The st andar d 

i nst r uct i on f or  " Bad Fai t h By I nsur ance Company:  Assur ed' s 

Cl ai m"  pr ovi des as f ol l ows:  

To pr ove bad f ai t h agai nst  ( i nsur ance company) ,  
t he ( pl ai nt i f f )  must  est abl i sh t hat  t her e was no 
r easonabl e basi s f or  t he i nsur ance company' s denyi ng 
( pl ai nt i f f ) ' s  c l ai m f or  benef i t s under  ( hi s) ( her )  
pol i cy and t hat  ( i nsur ance company) ,  i n denyi ng t he 
cl ai m,  ei t her  knew or  r eckl essl y f ai l ed t o ascer t ai n 
t hat  t he c l ai m shoul d have been pai d.  

Bad f ai t h on t he par t  of  an i nsur ance company 
t owar ds i t s i nsur ed i s t he absence of  honest ,  
i nt el l i gent  act i on or  consi der at i on of  i t s  i nsur ed' s 
c l ai m.  

Bad f ai t h exi st s  i f ,  upon an exami nat i on of  t he 
f act s f ound by you,  you ar e abl e t o concl ude t hat  
( def endant )  had no r easonabl e basi s f or  denyi ng 
( pl ai nt i f f ) ' s  c l ai m.  

I n answer i ng t hi s quest i on,  you may consi der  
whet her  ( pl ai nt i f f ) ' s  c l ai m was pr oper l y i nvest i gat ed 
and whet her  t he r esul t s of  t he i nvest i gat i on wer e 
gi ven a r easonabl e eval uat i on and r evi ew.   I f  you f i nd 
t hat  ( i nsur ance company)  ei t her  r ef used t o consi der  
t he ( pl ai nt i f f ) ' s  c l ai m f or  damages,  made no 
i nvest i gat i on,  or  conduct ed i t s i nvest i gat i on i n such 
a way as t o pr event  i t  f r om l ear ni ng t he t r ue f act s 
upon whi ch t he ( pl ai nt i f f ) ' s  c l ai m i s based,  t he 
i nsur ance company can be f ound t o have exer ci sed bad 
f ai t h.   Thi s i s because you may i nf er  f r om t hese f act s 
a r eckl ess di sr egar d on t he i nsur ance company' s par t  
t o l ear n t hat  t her e was no r easonabl e basi s f or  i t  t o 
deny ( pl ai nt i f f ) ' s  c l ai m.  
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I f ,  on t he ot her  hand,  you f i nd t hat  t he 
i nsur ance company,  af t er  conduct i ng a t hor ough 
i nvest i gat i on of  t he f act s and ci r cumst ances gi v i ng 
r i se t o t he ( pl ai nt i f f ) ' s  c l ai m,  r easonabl y concl uded 
t hat  t he c l ai m i s debat abl e or  quest i onabl e,  t hen 
t her e i s no bad f ai t h even t hough i t  r ef used t o pay 
t he cl ai m.  

Wi s JI ——Ci vi l  2761.  

¶37 Wi t h t hese pr i nc i pl es i n mi nd,  we t ur n t o Al l s t at e' s 

ar gument s i n f avor  of  bi f ur cat i on of  Br et hor st ' s bad f ai t h c l ai m 

and st ay of  di scover y.  

B.  Al l st at e' s Request  f or  Bi f ur cat i on 

 ¶38 I n Dahmen,  t he cour t  of  appeal s was f aced wi t h an 

under i nsur ed mot or i st  ( UI M)  case i n whi ch t he i nsur ed sued t he 

i nsur er  f or  ( 1)  UI M benef i t s under  t he i nsur ed' s pol i cy,  and ( 2)  

bad f ai t h.   The i nsur er ' s r equest  t o bi f ur cat e t he t wo separ at e 

c l ai ms and t o st ay di scover y on t he second cl ai m was deni ed by 

t he c i r cui t  cour t .   The cour t  of  appeal s r ever sed.   I t  concl uded 

t hat  t he r i sk of  pr ej udi ce and j ur y conf usi on i nher ent  i n 

l i t i gat i ng a c l ai m of  bad f ai t h wi t h an under l y i ng c l ai m of  UI M 

benef i t s r equi r ed bi f ur cat i on and a st ay of  di scover y.   Dahmen,  

247 Wi s.  2d 541,  ¶1.  

 ¶39 The cour t  of  appeal s addr essed t he r equest  t o 

bi f ur cat e c l ai ms,  sayi ng t hat  " t he t r i al  cour t  must  consi der  t he 

pot ent i al  pr ej udi ce t o t he par t i es,  t he compl exi t y of  t he 

i ssues,  t he pot ent i al  f or  j ur y conf usi on and t he i ssues of  

conveni ence,  economy and del ay. "   I d. ,  ¶11 ( c i t i ng Hof f man v.  

Mer r el l  Dow Phar m. ,  I nc. ,  857 F. 2d 290,  306- 08 ( 6t h Ci r .  1988) ) .   

I t  not ed t hat  i n l i t i gat i ng a c l ai m of  bad f ai t h,  t he Dahmens 

" wi l l  be ent i t l ed t o di scover y of  [ t he i nsur er ' s]  wor k pr oduct  
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and at t or ney/ cl i ent  mat er i al  cont ai ni ng i nf or mat i on r el evant  as 

t o how t he [  ]  c l ai m was handl ed.   Thi s i nf or mat i on woul d 

i ncl ude [ t he i nsur er ' s]  i nt er nal  det er mi nat i on t o deny benef i t s,  

i t s  eval uat i on as t o how a j ur y may val ue t he Dahmens'  c l ai m and 

i t s appr oach t o set t l ement . "   I d. ,  ¶13.   I t  added:  " Thi s 

i nf or mat i on woul d not  be avai l abl e t o t he Dahmens i f  t hey wer e 

pr oceedi ng sol el y on a c l ai m f or  UI M benef i t s. "   I d.   The cour t  

concl uded t hat :  

[ T] he consi der at i ons bear i ng on t he bi f ur cat i on 
deci s i on wei gh i n f avor  of  bi f ur cat i on f or  t he 
f ol l owi ng r easons:  ( 1)  t he f ai l ur e t o bi f ur cat e a 
c l ai m of  bad f ai t h f r om an under l y i ng c l ai m f or  UI M 
benef i t s woul d s i gni f i cant l y pr ej udi ce Amer i can 
Fami l y;  ( 2)  t he t wo di st i nct  c l ai ms pr esent  di f f er i ng 
evi dent i ar y r equi r ement s t hat  i ncr ease t he compl exi t y 
of  t he i ssues and t he pot ent i al  f or  j ur y conf usi on;  
and ( 3)  a separ at e i ni t i al  t r i al  on t he c l ai m of  UI M 
benef i t s i ncr eases t he pr ospect  of  set t l ement  and 
pr omot es economy by nar r owi ng t he i ssues f or  t he j ur y 
and pot ent i al l y  el i mi nat i ng t he need f or  a l at er  t r i al  
on t he bad f ai t h c l ai m.  

I d. ,  ¶20.  

 ¶40 The anal ysi s and pol i cy embodi ed i n Dahmen ar e t he 

sour ce of  Al l st at e' s t wo- par t  mot i on i n t hi s case.   Al l st at e 

moved t he ci r cui t  cour t  f or  bi f ur cat i on of  " t he pl ai nt i f f ' s  bad 

f ai t h c l ai m f r om t he [ UM]  cont r act  c l ai m and st ayi ng al l  

pr oceedi ngs on t he bad f ai t h c l ai m unt i l  t he cont r act  c l ai m i s 

r esol ved. "   ( Emphasi s added. )   Al l st at e' s t r i al  br i ef  expanded 

on t hi s mot i on,  aski ng t hat  " di scover y on t he bad f ai t h c l ai m be 

st ayed whi l e t he pl ai nt i f f ' s  per sonal  i nj ur y c l ai m i s 

l i t i gat ed. "  ( Emphasi s added. )   " [ T] he pl ai nt i f f  shoul d not  be 

ent i t l ed t o di scover  or  use pr i v i l eged mat er i al  by v i r t ue of  
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havi ng f i l ed a bad f ai t h c l ai m unl ess and unt i l  t he under l y i ng 

per sonal  i nj ur y c l ai m has been f i nal l y r esol ved.   Ot her wi se,  t he 

def endant  wi l l  be unf ai r l y pr ej udi ced. "    

 ¶41 Conver sel y,  t he pl ai nt i f f  and t he ci r cui t  cour t  

emphasi zed a key di st i nct i on bet ween t hi s case and Dahmen:  t hat  

t he pl ai nt i f f  had f i l ed onl y a bad f ai t h c l ai m.   The ci r cui t  

cour t  t hought  t hi s di st i nct i on was mat er i al .   The cour t  sai d:  

The pl ai nt i f f  absol ut el y i nsi st s .  .  .  t hat  i t  has not  
and does not  i nt end t o pl ead a cause of  act i on f or  
br each of  t he i nsur ance [ cont r act ] .   That  [ i t s ]  
pl eadi ng be i nt er pr et ed and be pr osecut ed sol el y as a 
bad f ai t h c l ai m.  

[ T] he ul t i mat e i ssue as i t  was f r amed her e .  .  .  i s 
basi cal l y whet her  t he pl ai nt i f f  can do t hat  or  whet her  
a par t y must  pr evai l  upon a c l ai m f or  br each of  
cont r act  by est abl i shi ng an i nadequat e of f er  bef or e i t  
can pr oceed on t he separ at e and i ndependent  cause of  
act i on f or  bad f ai t h.  .  .  .   

[ F] r om t he Cour t ' s  per spect i ve [ t he]  i ssue as i t  was 
r ef i ned r ai ses a quest i on as t o what  r el i ef  t he Cour t  
mi ght  pr oper l y be abl e t o gr ant  on t hi s mot i on.   I t ' s  
a mot i on t o bi f ur cat e and st ay wher e essent i al l y  t her e 
i s not hi ng t o bi f ur cat e because a par t y r ef uses t o 
br i ng one of  t he causes of  act i on t hat  woul d be 
bi f ur cat ed.  

C.  Anal yzi ng t he Tor t  of  Bad Fai t h 

 ¶42 Al l st at e' s mot i on i mpl i cat es a quest i on t hat  t hi s 

cour t  avoi ded i n Danner ,  namel y,  whet her  an i nsur ed' s f i r st -

par t y c l ai m of  bad f ai t h may exi st  i n t he absence of  cover age or  

i n t he absence of  some ot her  br each of  cont r act  by t he i nsur er .   

See Danner ,  245 Wi s.  2d 49,  ¶54 & n. 6.   The answer  t o t hi s  

quest i on af f ect s  whet her  or  when an i nsur ed may f i l e a bad f ai t h 

c l ai m wi t hout  f i l i ng a s i mul t aneous cl ai m f or  br each of  
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cont r act .   I f  a f i r st - par t y bad f ai t h c l ai m may be f i l ed 

i ndependent  of  a c l ai m f or  br each of  cont r act ,  what  

pr er equi s i t es,  i f  any,  ar e r equi r ed f or  t he pl ai nt i f f  t o pr oceed 

t o di scover y on t he bad f ai t h c l ai m? 

 ¶43 I n Ander son t he cour t  was deal i ng wi t h a di r ect  c l ai m 

by i nsur eds ( t he Ander sons)  agai nst  t hei r  i nsur er .   The 

Ander sons cl ai med t hat  t he i nsur er  not  onl y  br eached t hei r  

cont r act  but  al so act ed i n bad f ai t h.    

¶44 Ander son i s a l andmar k case because i t  was t he f i r st  

case i n Wi sconsi n t o r ecogni ze an i nt ent i onal  t or t  i n an 

i nsur er ' s bad f ai t h handl i ng of  a damage cl ai m by i t s own 

i nsur eds under  t he i nsur eds'  pol i cy.   I n shor t ,  Ander son was t he 

f i r st  successf ul  f i r st - par t y c l ai m agai nst  an i nsur er .    

¶45 Ander son was not  t he f i r st  bad f ai t h case i n 

Wi sconsi n.   Al most  a hal f - cent ur y ear l i er ,  Hi l ker  i nvol ved an 

i nsur er ' s bad f ai t h handl i ng of  a l i abi l i t y  c l ai m by a t hi r d-

par t y agai nst  i t s  i nsur ed.   Hi l ker ,  204 Wi s.  at  3.   The i nsur ed 

was a t or t f easor ;  however ,  t he i nsur er ' s bad f ai t h handl i ng of  

t he case agai nst  t he i nsur ed t or t f easor  saddl ed t he i nsur ed wi t h 

mor e t han t wi ce t he damages cover ed by t he i nsur ed' s pol i cy.   

I d.  at  9- 10.   The i nsur er ' s mi sconduct  i n handl i ng t he c l ai m l ed 

t o t he i nsur er ' s l i abi l i t y  f or  damages wel l  beyond t he l i mi t s of  

t he i nsur ed' s pol i cy.   I d.  

¶46 The cour t  i n Hi l ker  expl ai ned t hi s r esul t :  

I n expr ess t er ms t he cont r act  i mposes no dut y at  
al l  a br each of  whi ch makes t he i nsur er  l i abl e t o t he 
i nsur ed f or  a f ai l ur e t o set t l e or  compr omi se a c l ai m.   
However ,  al l  cour t s ar e agr eed t hat  t he i nsur er  does 
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owe t o t he i nsur ed some dut y i n t hi s r espect .   Thi s 
dut y i s i mpl i ed as a cor r el at i ve dut y gr owi ng out  of  
cer t ai n r i ght s and pr i v i l eges whi ch t he cont r act  
conf er s upon t he i nsur er .   By t he t er ms of  t hi s 
cont r act  t he absol ut e cont r ol  f or  t he def ense of  such 
act i ons i s t ur ned over  t o t he i nsur er ,  and t he i nsur ed 
i s excl uded f r om any i nt er f er ence i n any negot i at i ons 
f or  set t l ement  or  l egal  pr ocedur e.   I t  i s  gener al l y 
under st ood t hat  t hese ar e r i ght s and pr i v i l eges whi ch 
i t  i s  necessar y f or  t he i nsur er  t o have i n or der  t o 
j ust i f y or  enabl e i t  t o assume t he obl i gat i ons whi ch 
i t  does i n t he cont r act  of  i nsur ance.  .  .  .  [ W] her e an 
i nj ur y occur s f or  whi ch a r ecover y may be had i n a sum 
exceedi ng t he amount  of  t he i nsur ance,  t he i nt er est  of  
t he i nsur ed becomes one of  concer n t o hi m.   At  t hi s 
poi nt  a dut y on t he par t  of  t he i nsur er  t o t he i nsur ed 
ar i ses.   I t  ar i ses because t he i nsur ed has bar t er ed t o 
t he i nsur ance company al l  of  t he r i ght s possessed by 
hi m t o enabl e hi m t o di scover  t he ext ent  of  t he i nj ur y 
and t o pr ot ect  hi msel f  as best  he can f r om t he 
consequences of  t he i nj ur y.   He has cont r act ed wi t h 
t he i nsur er  t hat  i t  shal l  have t he excl usi ve r i ght  t o 
set t l e or  compr omi se t he cl ai m,  t o conduct  t he 
def ense,  and t hat  he wi l l  not  i nt er f er e except  at  hi s 
own cost  and expense.  .  .  .  

I t  i s  t he r i ght  of  t he i nsur er  t o exer ci se i t s 
own j udgment  upon t he quest i on of  whet her  t he c l ai m 
shoul d be set t l ed or  cont est ed.   But  because i t  has 
t aken over  t hi s dut y,  and because t he cont r act  
pr ohi bi t s t he i nsur ed f r om set t l i ng,  or  negot i at i ng 
f or  a set t l ement ,  or  i nt er f er i ng i n any manner  except  
upon t he r equest  of  t he i nsur er ,  such as assi st i ng i n 
t he secur i ng of  wi t nesses,  et c. ,  i t s  exer ci se of  t hi s 
r i ght  shoul d be accompani ed by consi der at i ons of  good 
f ai t h.   I t s deci s i on not  t o set t l e shoul d be an honest  
deci s i on.   

I d.  at  13- 14 ( emphasi s added) .  

¶47 The Ander son cour t  quot ed some of  t hi s l anguage t o 

suppor t  i t s  st at ement  t hat ,  " I n Hi l ker ,  t he dut y on t he 

i nsur ance company was f ound t o be anal ogous t o t hat  of  a 

f i duci ar y. "   Ander son,  85 Wi s.  2d at  688.    
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¶48 I n c i r cumst ances l i ke Hi l ker ,  t he i nsur er ' s compl et e 

t akeover  of  t he i nsur ed' s def ense cr eat es a quasi - f i duci ar y 

r el at i onshi p.   That  r el at i onshi p i s di f f er ent  f r om t he i nsur er -

i nsur ed r el at i onshi p i n a f i r st - par t y c l ai m.   I n a f i r st - par t y 

bad f ai t h c l ai m,  t he i nsur ed i nsi st s t hat  t he i nsur er  wr ongf ul l y 

deni ed benef i t s or  i nt ent i onal l y mi shandl ed a l egi t i mat e c l ai m 

f or  benef i t s.  

¶49 Tr adi t i onal l y,  t o pr ove a f i r st - par t y bad f ai t h c l ai m,  

t he i nsur ed has been r equi r ed t o est abl i sh t wo el ement s.   The 

f i r st  el ement  i s t hat  t her e i s no r easonabl e basi s f or  t he 

i nsur er  t o deny t he i nsur ed' s c l ai m f or  benef i t s under  t he 

pol i cy.   Thi s " f i r st  pr ong .  .  .  i s  obj ect i ve. "   Wei ss,  197 

Wi s.  2d at  377 ( c i t i ng Benke,  110 Wi s.  2d at  362) .   The second 

el ement  i s t hat  t he i nsur er  knew of  or  r eckl essl y di sr egar ded 

t he l ack of  a r easonabl e basi s t o deny t he cl ai m.   Thi s second 

pr ong i s subj ect i ve.   I d.  

¶50 Thi s t r adi t i onal  anal ysi s i s der i ved f r om t he Ander son 

case i n whi ch bad f ai t h was acknowl edged t o be a separ at e c l ai m,  

but  t he bad f ai t h c l ai m was accompani ed by a c l ai m f or  br each of  

cont r act .   Hi st or i cal l y,  t he t wo separ at e c l ai ms have gone 

t oget her .   Even i n Jones,  t her e was l i t t l e di sput e t hat  t her e 

had been a br each of  cont r act  by t he i nsur er .  

¶51 The pr esent  case i s t he f i r st  t o come bef or e t hi s 

cour t  i n whi ch t he i nsur ed has i ni t i at ed a bad f ai t h c l ai m 

wi t hout  f i l i ng any accompanyi ng cl ai m f or  br each of  cont r act .   

Thus,  t hi s case i s not  cover ed by our  l ongst andi ng l aw,  and i t  

r equi r es addi t i onal  anal ysi s.  
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¶52 Cl ear l y,  a per son cannot  have a val i d f i r st - par t y bad 

f ai t h c l ai m agai nst  an i nsur er  i f  t he per son has no cont r act  

wi t h t he i nsur er :  f i r st ,  because t her e woul d be no cover age,  and 

second,  because t he i nsur er ' s i mpl i ed covenant  of  good f ai t h and 

f ai r  deal i ng ar i ses out  of  t he r el at i onshi p cr eat ed by t he 

cont r act .   I f  t her e i s no cont r act ,  t he i nsur er  has no dut y t o 

act  i n good f ai t h wi t h r espect  t o a c l ai m.  

¶53 The i ssue becomes a bi t  mor e compl i cat ed when t her e i s 

i n f act  an i nsur ance cont r act .   St i l l ,  i t  i s  har d t o concei ve of  

a s i t uat i on i n whi ch t he i nsur er  woul d have " no r easonabl e 

basi s"  f or  denyi ng t he i nsur ed' s c l ai m i f  t her e wer e no cover age 

f or  t he c l ai m under  t he i nsur ance cont r act .   Thi s i s t he 

hypot het i cal  s i t uat i on posed i n Danner :  " whet her  an i nsur ed may 

r ecover  damages f or  f i r st - par t y bad f ai t h when a cour t  

det er mi nes t hat  t he pol i cy does not  cover  t he i nsur ed' s c l ai m. "   

Danner ,  245 Wi s.  2d 49,  ¶54 n. 6.  

¶54 I n di scussi ng f i r st - par t y c l ai ms,  Ar nol d Ander son has 

wr i t t en t he f ol l owi ng:  

Thr ee el ement s ar e needed t o est abl i sh t he t or t  of  bad 
f ai t h:  ( 1)  t he t er ms of  t he pol i cy obl i gat ed t he 
i nsur ance company t o pay t he cl ai m;  ( 2)  t he i nsur er  
l acked a r easonabl e basi s i n l aw or  f act  f or  denyi ng 
t he cl ai m;  and ( 3)  t he i nsur er  ei t her  knew t her e was 
no r easonabl e basi s f or  denyi ng t he cl ai m or  act ed 
wi t h r eckl ess di sr egar d f or  whet her  such a basi s 
exi st ed.  

Ar nol d Ander son,  Wi sconsi n I nsur ance Law,  § 9. 4,  at  5 ( 6t h ed.  

2010) .  
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¶55 Ander son' s t r eat i se makes expl i ci t  what  i s i mpl i c i t  i n 

t he t wo- pr ong t est ,  namel y,  t hat  t he i nsur ance cont r act  pr ovi ded 

cover age and r equi r ed payment  by t he i nsur er .   Hi s anal ysi s al so 

par al l el s Couch on I nsur ance 3d,  §§ 198: 28:  

 An i nsur er ' s dut y of  i nvest i gat i on i s gener al l y 
const r ued t o r equi r e suf f i c i ent  i nvest i gat i on t o 
det er mi ne cover age under  t he pol i cy i n quest i on.   The 
dut y t her ef or e r equi r es t hat  t he i nsur er  i nvest i gat e 
bef or e i t  deni es or  set t l es a c l ai m .  .  .  .  

 I f  a c l ai m i s  beyond t he scope of  cover age,  
however ,  t he dut y t o i nvest i gat e i s not  separ at el y 
act i onabl e,  as t hat  woul d be out si de t he ent i r e 
cont r act ual  basi s f or  bot h t he dut y t o i nvest i gat e,  
and t he dut y of  good f ai t h and f ai r  deal i ng.  

14 Lee R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance §§ 198: 28 

at  198- 53 t o 198- 55 ( 3d ed.  2007)  ( emphasi s added) .  

¶56 Thi s anal ysi s subst ant i at es t he need t o est abl i sh a 

wr ongf ul  deni al  of  some cont r act ed- f or  benef i t  bef or e per mi t t i ng 

di scover y f or  a bad f ai t h c l ai m.   The f act  t hat  a f i r st - par t y 

bad f ai t h c l ai m i s a separ at e t or t  and may be br ought  wi t hout  

al so br i ngi ng a br each of  cont r act  c l ai m,  does not  change t he 

f act  t hat  f i r st - par t y bad f ai t h cannot  exi st  wi t hout  some 

wr ongf ul  deni al  of  benef i t  under  t he i nsur ance cont r act . 5 

                                                 
5 I n DeChant  v.  Monar ch Li f e I ns.  Co. ,  200 Wi s.  2d 559,  569,  

547 N. W. 2d 592 ( 1996) ,  t he cour t  obser ved,  i n r el at i on t o a 
f i r st - par t y bad f ai t h c l ai m:  " I t  i s  wel l - set t l ed t hat  i f  an 
i nsur er  f ai l s  t o deal  i n good f ai t h wi t h i t s i nsur ed by 
r ef usi ng,  wi t hout  pr oper  cause,  t o compensat e i t s i nsur ed f or  a 
l oss cover ed by t he pol i cy,  such conduct  may gi ve r i se t o a 
cause of  act i on i n t or t  f or  bad f ai t h. "   ( Emphasi s added. )   Thi s 
f ol l ows t he l anguage i n Ander son v.  Cont i nent al  I nsur ance Co. ,  
85 Wi s.  2d 675,  691,  271 N. W. 2d 368 ( 1978) ,  t hat  " a pl ai nt i f f  
must  show t he absence of  a r easonabl e basi s f or  denyi ng benef i t s 
of  t he pol i cy. "   ( Emphasi s added. )  
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¶57 Ther e i s,  of  cour se,  an opposi t e v i ewpoi nt .   I t  i s  

out l i ned i n Just i ce Br adl ey' s concur r ence whi ch ci t es At t or ney 

St ephen S.  Ashl ey' s t r eat i se i n Bad Fai t h Act i ons.   Ashl ey 

wr i t es t hat  t he quest i on " whet her  an i nsur er  may r ecover  damages 

f or  bad f ai t h,  even i f  t he cour t  ul t i mat el y det er mi nes t hat  hi s 

pol i cy di d not  cover  hi s c l ai m, "  i s one of  t he most  " hot l y 

debat ed i ssues i n t he l aw. "   St ephen S.  Ashl ey,  Bad Fai t h 

Act i ons:  Li abi l i t y  & Damages,  § 5A: 02 at  2 ( 2d ed.  1997) .  

¶58 At t or ney Ashl ey acknowl edges t hat  t he " pr obl em of  bad 

f ai t h i n t he absence of  cover age ar i ses i nf r equent l y. "   I d.  at  

7.   He st at es t hat  some cases suppor t  " t he r ecover y of  

compensat i on f or  bad f ai t h i n t he absence of  cover age;  ot her s do 

not . "   I d.  at  6.   We not e t hat  some of  t he cases At t or ney Ashl ey 

c i t es i n suppor t  of  compensat i on ar e based on st at ut es gover ni ng 

i nsur ance t r ade pr act i ces.   Ther e appear  t o be r el at i vel y f ew 

cases t hat  act ual l y pr ovi de damages f or  an i nsur er ' s bad f ai t h 

i n t he absence of  a wr ongf ul  deni al  of  benef i t s.  

¶59 Our  pr i nci pal  concer n i n t hi s case i nvol ves what  

pr er equi s i t es,  i f  any,  ar e r equi r ed f or  a pl ai nt i f f  t o pr oceed 

t o di scover y on a bad f ai t h cl ai m.   May t he ci r cui t  cour t  

aut hor i ze di scover y on a bad f ai t h c l ai m wi t hout  any showi ng by 

t he pl ai nt i f f  t hat  t he i nsur er  has wr ongf ul l y deni ed benef i t s 

under  t he i nsur ance cont r act ? 

¶60 I n her  concur r ence,  Just i ce Br adl ey poi nt s t o a 

hypot het i cal  dev i sed by At t or ney Ashl ey as a per t i nent  exampl e 

of  an i nsur er ' s bad f ai t h,  despi t e t he absence of  cover age under  

an i nsur ance cont r act .   Just i ce Br adl ey' s concur r ence,  ¶13 
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( c i t i ng Ashl ey,  supr a,  at  §5A: 10) .   I n t he hypot het i cal ,  t he 

i nsur ed obser ves cr acks i n t he f oundat i on of  hi s house.   The 

i nsur ed cannot  t el l  by l ooki ng at  t he cr acks whet her  t hey wer e 

caused by " subsi dence"  ( an excl uded per i l  under  t he pol i cy)  or  

by cont r act or  negl i gence ( a cover ed per i l ) .   " The i nsur ed 

submi t s a c l ai m under  hi s pol i cy and r equest s t hat  t he i nsur er  

i nvest i gat e t he mat t er . "   I d.   The suggest i on i s made t hat  t he 

i nsur er ,  on t hese f act s,  i s  r equi r ed t o hi r e a soi l s engi neer  t o 

i nvest i gat e t he cause of  t he cr acks.   When t he i nsur er  f ai l s  t o 

do so and t he i nsur ed i ncur s $5, 000 i n expenses t o hi r e t he 

soi l s engi neer ,  t he i nsur er  i s l i abl e i n bad f ai t h f or  t he cost  

of  t he soi l s engi neer ,  even t hough t he engi neer  di scover s t hat  

cont r act or  negl i gence had not hi ng t o do wi t h t he cr acks.   I d.  

¶61 An i nsur er  i n Wi sconsi n i s r equi r ed t o conduct  an 

appr opr i at e and car ef ul  i nvest i gat i on bef or e assessi ng a c l ai m.   

We t hi nk t he i nsur er  i n t he hypot het i cal  woul d be obl i ged t o 

expl ai n t o t he i nsur ed t hat  onl y cont r act or  negl i gence,  not  

subsi dence,  woul d be cover ed by t he pol i cy and t hat  t he i nsur ed 

woul d be r equi r ed t o c l ai m cont r act or  negl i gence as t he sour ce 

of  t he cr acks.   An appr opr i at e and car ef ul  i nvest i gat i on woul d 

not  necessar i l y  r equi r e t he i nsur er  t o hi r e a soi l s engi neer  t o 

eval uat e t he cause of  t he cr acks.    

¶62 Somet i mes,  t he i nsur ed has t he bur den t o est abl i sh 

cover age.   When t he i nsur ed accompl i shes t hi s obj ect i ve and i s 

abl e t o show hi s  i nsur er ' s bad f ai t h,  t he i nsur er  wi l l  be l i abl e 

t o t he i nsur ed " f or  any damages whi ch ar e t he pr oxi mat e r esul t "  
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of  t he bad f ai t h,  i ncl udi ng at t or ney f ees.   DeChant ,  200 

Wi s.  2d at  571.  

¶63 Jones i s consi st ent  wi t h our  anal ysi s.   The Joneses 

pr esent ed a not i ce of  l oss t o t hei r  i nsur er  i n May 1997.   They 

di d not  f i l e a l awsui t  al l egi ng br each of  cont r act  unt i l  Mar ch 

1999.   Thi s speci f i c  c l ai m i n t hei r  sui t  was di smi ssed on 

gr ounds t hat  i t  was bar r ed by a one- year  st at ut e of  l i mi t at i ons.   

The f act s of  t he case show t hat  t he i nsur er  di d not  conduct  a 

compl et e i nvest i gat i on of  t he c l ai m bef or e summar i l y denyi ng 

cover age f or  a l oss i nsur ed by an al l - r i sk pol i cy and t hat  t her e 

was ampl e evi dence t hat  t her e had been cover age under  t he 

pol i cy.   Bef or e t hi s cour t ,  quot i ng Tayl or  v.  St at e Far m Fi r e & 

Casual t y Co. ,  981 P. 2d 1253,  1258 ( Okl a.  1999) ,  t he i nsur eds'  

counsel ,  Shane W.  Fal k,  cont ended t hat :  

[ W] hi l e no i dent i f i abl e ex cont r act u r ecover y i s 
achi eved by t he v i ct or i ous bad- f ai t h pl ai nt i f f ,  
i ndemni t y f or  l oss ( under  t he cont r act )  const i t ut es 
t he cent er pi ece el ement  of  damages i ncl uded i n ever y 
ex del i ct o r ecover y f or  bad- f ai t h r ef usal  t o set t l e.  

( Emphasi s added. )  

¶64 Thus,  whi l e Jones hel d t hat  a bad f ai t h c l ai m need not  

be accompani ed by a br each of  cont r act  c l ai m,  i t  di d not  hol d 

t hat  a f i r st - par t y bad f ai t h c l ai m need not  be accompani ed by a 

br each of  cont r act .   I nst ead,  t he cour t  i n Jones f ocused on t he 

pr oxi mat e r esul t  st andar d f or  damages i n a bad f ai t h c l ai m;  i t s 

anal ysi s r evol ved ar ound t he damages st age of  pr oceedi ngs.   

Jones,  249 Wi s.  2d 623,  ¶35.   I n t he i nst ant  case,  however ,  t he 

cour t  f ocuses on a di f f er ent ,  ear l i er  st age of  t he pr oceedi ngs,  
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and det er mi nes whet her  a c l ai m may even be br ought  when a par t y 

has a choi ce bet ween a br each of  cont r act  accompani ed by a bad 

f ai t h c l ai m,  or  a bad f ai t h c l ai m al one.   What  damages may be 

avai l abl e t o Br et hor st  i n t he f i nal  anal ysi s——i f  she pr evai l s——

cannot  be det er mi ned unt i l  she has f i r st  been al l owed t o pr oceed 

wi t h her  c l ai m——and t o pr oceed wi t h di scover y.   I f  she i s 

al l owed t o go f or war d and pr evai l s,  t hen t he pr i nci pl es and 

r at i onal e i n DeChant  and Jones wi l l  cont r ol  what  damages ar e 

r ecover abl e.  

¶65 I n sum,  we concl ude t hat  some br each of  cont r act  by an 

i nsur er  i s a f undament al  pr er equi s i t e f or  a f i r st - par t y bad 

f ai t h c l ai m agai nst  t he i nsur er  by t he i nsur ed.  

¶66 We r each t hi s concl usi on wi t h some mi sgi v i ngs because 

we do not  count enance bad behavi or  by i nsur er s agai nst  t hei r  

i nsur eds.   The hypot het i cal  i ssue pr esent ed i s whet her  an 

i nsur er ' s egr egi ous conduct  t owar d i t s i nsur ed i s suf f i c i ent ,  i n 

ef f ect ,  t o cr eat e cover age f or  t he i nsur ed t hat  does not  

ot her wi se exi st  under  t he pol i cy.   We concl ude t hat  cr eat i ng 

cover age i s not  an appr opr i at e r emedy i n t hi s s i t uat i on.  

¶67 Fi r st ,  cr eat i ng cover age i s not  consi st ent  wi t h t he 

t hr ust  of  DeChant ,  namel y,  t hat  " t he i nsur er  i s l i abl e f or  any 

damages whi ch ar e t he pr oxi mat e r esul t "  of  t he " dut y i mposed as 

a consequence of  t he r el at i onshi p est abl i shed by cont r act . "   

DeChant ,  200 Wi s.  2d at  569- 70 ( quot i ng Ander son,  85 Wi s.  2d at  

687) .   Cont r act  damages ar e not  t he " pr oxi mat e r esul t "  of  bad 

behavi or ;  t hey ar e t he r esul t  of  a br each of  cont r act .  
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¶68 Second,  cr eat i ng cover age i s not  consi st ent  wi t h t he 

pr i nci pl e t hat  no cont r act  of  i nsur ance shoul d be r ewr i t t en t o 

bi nd an i nsur er  t o a r i sk whi ch i t  di d not  cont empl at e and f or  

whi ch i t  was not  pai d.   Fol kman v.  Quamme,  2003 WI  116,  ¶34,  264 

Wi s.  2d 617,  665 N. W. 2d 857;  Sent r y I ns.  v.  Zi egl er ,  172 

Wi s.  2d 70,  79,  492 N. W. 2d 621 ( 1992) .  

¶69 Thi r d,  per mi t t i ng a par t y t o succeed on a f i r st - par t y 

bad f ai t h c l ai m compl et el y uncoupl ed f r om a pr er equi s i t e br each 

of  cont r act  woul d i nvi t e t he f i l i ng of  unmer i t or i ous c l ai ms,  

f ocused on t he i nsur er ' s al l eged mi sconduct . 6 

¶70 An i nsur er ' s bad behavi or  unr el at ed t o a br each of  

cont r act  mi ght  be subj ect  t o some sanct i on,  but  i t  does not  

war r ant  a f i r st - par t y bad f ai t h c l ai m.  

D.  Di scover y 

                                                 
6 I n a r ecent  l aw r evi ew ar t i c l e,  Vi ct or  E.  Schwar t z and 

Chr i st opher  E.  Appel  wr i t e:  

As i nt ended,  pl ai nt i f f s '  abi l i t y  t o br i ng a separ at e 
t or t  act i on has hel ped t o cur b abuse and unf ai r  
pr act i ces.   Unf or t unat el y,  as qui ckl y as bad- f ai t h l aw 
devel oped t o come t o t he ai d of  t he di sadvant aged 
par t y i n a cont r act  or  f i duci ar y r el at i onshi p,  i t  has 
evol ved i nt o a l i t i gat i on quandar y t hat  of t en mi sses 
i t s basi c pur pose.  .  .  .   I n some cases,  ent er pr i s i ng 
pl ai nt i f f s '  at t or neys seek out  t echni cal  v i ol at i ons t o 
br i ng a bad- f ai t h act i on wher e t her e i s no pur posef ul  
or  mal evol ent  wi l l ,  or  even a r emot el y unf ai r  act .   I n 
l egi t i mi z i ng such cl ai ms,  bad- f ai t h l aw has l ost  i t s 
way.  

Vi ct or  E.  Schwar t z & Chr i st opher  E.  Appel ,  Common- Sense 
Const r uct i on of  Unf ai r  Cl ai ms Set t l ement  St at ut es:  Rest or i ng t he 
Good Fai t h i n Bad Fai t h,  58 Am.  U.  L.  Rev.  1477,  1478 ( 2009) .  
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¶71 The di scussi on i n sect i on C.  i s a necessar y pr el ude t o 

t he r esol ut i on t o t he f i r st  cer t i f i ed quest i on:  " Whet her  a 

f i ndi ng of  wr ongf ul  deni al  of  benef i t s i s a condi t i on pr ecedent  

t o pr oceedi ng wi t h di scover y i n a f i r st - par t y bad f ai t h c l ai m 

based on wr ongf ul  deni al  of  benef i t s?"  

¶72 I f  t he pr ocedur al  f act s i n t hi s case wer e t he same as 

t he pr ocedur al  f act s i n Dahmen,  t he answer  woul d appear  t o be 

" yes. "   But  t he pr ocedur al  f act s her e ar e not  t he same as i n 

Dahmen.    

¶73 Br et hor st  f i l ed onl y one cl ai m——bad f ai t h.   Her  

st r ongest  ar gument  i s t hat  she demanded compensat i on f or  $9, 789 

i n medi cal  expenses,  and t he i nsur er ,  wi t hout  a r easonabl e 

basi s,  never  of f er ed mor e t han $1, 800 above t he $5, 000 i n 

medi cal  expenses pr ovi ded by t he pol i cy.  

¶74 The gap bet ween what  was demanded——$9, 789——and what  

was of f er ed——$6, 800——i s $2, 989.   Thi s smal l  amount  woul d be 

cost l y f or  t he i nsur ed t o pr ove i f  t he cour t  wer e t o r equi r e a 

separ at e t r i al .   Requi r i ng a separ at e t r i al  t o l i t i gat e a br each 

of  cont r act  on t hi s amount  woul d ser i ousl y di sadvant age t he 

i nsur ed.   However ,  per mi t t i ng t he cour t  t o " f i nd"  a wr ongf ul  

deni al  of  benef i t s wi t hout  af f or di ng t he i nsur er  a t r i al  by 

j ur y,  i f  one wer e r equest ed,  woul d cr eat e const i t ut i onal  

pr obl ems.  

¶75 We concl ude t hat  t he pol i c i es ar t i cul at ed i n Dahmen,  

whi ch r equi r e bi f ur cat i on and a st ay of  di scover y when bot h bad 

f ai t h and br each of  cont r act  c l ai ms ar e br ought  t oget her ,  ar e 

onl y par t i al l y  appl i cabl e when a par t y has chosen t o pl ead onl y 
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a bad f ai t h c l ai m.   I n t hat  c i r cumst ance,  t he c i r cui t  cour t  must  

f ashi on means t o pr ot ect  t he i nsur er  f r om unwar r ant ed di scover y 

of  t he i nsur er ' s " wor k pr oduct  and at t or ney/ c l i ent  mat er i al , "  

Dahmen,  247 Wi s.  2d 541,  ¶13. 7 

¶76 Gi ven our  anal ysi s of  t he r equi r ement s f or  a f i r st -

par t y bad f ai t h c l ai m,  we concl ude t hat  t he i nsur ed may not  

pr oceed wi t h di scover y on a f i r st - par t y bad f ai t h c l ai m unt i l  i t  

has pl eaded a br each of  cont r act  by t he i nsur er  as par t  of  a 

separ at e bad f ai t h c l ai m and sat i sf i ed t he cour t  t hat  t he 

i nsur ed has est abl i shed such a br each or  wi l l  be abl e t o pr ove 

such a br each i n t he f ut ur e.   St at ed di f f er ent l y,  an i nsur ed 

must  pl ead,  i n par t ,  t hat  she was ent i t l ed t o payment  under  t he 

i nsur ance cont r act  and al l ege f act s t o show t hat  her  c l ai m under  

t he cont r act  was not  f ai r l y  debat abl e.   To go f or war d i n 

di scover y,  t hese al l egat i ons must  wi t hst and t he i nsur er ' s 

r ebut t al .  

¶77 The i nsur er ,  i n t ur n,  must  be per mi t t ed t o chal l enge 

t he el ement s of  t he c l ai m,  not  onl y by a r esponsi ve pl eadi ng,  

but  al so by mot i on.   I t  must  be per mi t t ed t o show t hat  i t  di d 

not  br each t he cont r act  or  t hat  t her e was a r easonabl e basi s f or  

                                                 
7 The scope of  bad f ai t h di scover y i s mor e expansi ve t han 

t hat  al l owed f or  br each of  cont r act  act i ons.   Because a 
pl ai nt i f f  must  show t hat  t he i nsur er  di d not  have a r easonabl e 
basi s f or  i t s  act i ons i n or der  t o pr ove bad f ai t h,  i nt er nal  
i nf or mat i on t hat  woul d ot her wi se be pr i v i l eged i s subj ect  t o 
di scover y.   Dahmen,  247 Wi s.  2d 541,  ¶¶12- 13.   A pl ai nt i f f  
br i ngi ng a bad f ai t h c l ai m i s ent i t l ed t o t he i nsur er ' s wor k 
pr oduct  as wel l  as at t or ney- cl i ent  mat er i al  r el at ed t o how t he 
cl ai m was handl ed.   I d.    
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i t s conduct  i n denyi ng,  payi ng,  or  pr ocess i ng a c l ai m.   

Ander son,  85 Wi s.  2d at  693.  

¶78 An i nsur ed choosi ng t o pur sue onl y a c l ai m f or  bad 

f ai t h must  pl ead f act s whi ch,  i f  pr oven,  woul d demonst r at e not  

onl y t hat  t he i nsur er  br eached i t s cont r act  wi t h t he i nsur ed but  

al so t hat  t her e was no r easonabl e basi s f or  not  honor i ng t he 

t er ms of  t he cont r act .   

¶79 A pl ai nt i f f ' s  f ai l ur e t o make t hi s pr el i mi nar y showi ng 

woul d be gr ounds f or  t he cour t  t o gr ant  a mot i on f or  summar y 

j udgment  under  Wi s.  St at .  § 802. 08( 2) .   See Ar t mar ,  I nc.  v.  

Uni t ed Fi r e & Cas.  Co. ,  34 Wi s.  2d 181,  188,  148 N. W. 2d 641 

( 1967)  ( summar y j udgment  i s appr opr i at e wher e t her e i s no i ssue 

of  f act  and t he par t y has made a pr i ma f aci e case t hr ough i t s 

pl eadi ngs and af f i davi t s) .   I n ot her  c i r cumst ances,  such a 

f ai l ur e mi ght  war r ant  di smi ssal  under  Wi s.  St at .  § 802. 06( 2) ( f ) .   

See Lar son v.  Ci t y of  Tomah,  193 Wi s.  2d 225,  227,  532 

N. W. 2d 726 ( 1995)  ( a compl ai nt  shoul d be di smi ssed when,  even 

t aki ng al l  t he f act s set  f or t h i n t he compl ai nt  as t r ue,  t he 

compl ai nt  f ai l s  t o st at e a c l ai m upon whi ch r el i ef  may be 

gr ant ed) .  

¶80 The cour t  of  appeal s r ecogni zed t he i mpor t ance of  t hi s 

pr el i mi nar y showi ng of  t he bad f ai t h el ement  i n Far mer s 

Aut omobi l e I nsur ance Ass' n v.  Uni on Paci f i c  Rai l way Co. ,  2008 WI  

App 116,  313 Wi s.  2d 93,  756 N. W. 2d 461.   I n Far mer s,  t he 

c i r cui t  cour t  gr ant ed t he i nsur er ' s mot i on f or  summar y j udgment  

bef or e t he i nsur ed had an oppor t uni t y t o conduct  di scover y on 

t he cl ai m f i l e.   I d. ,  ¶26.   " A pr er equi s i t e t o di scover y i n a 
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bad- f ai t h case i s [  ]  some evi dence t hat  what  t he i nsur ance 

company di d was obj ect i vel y unr easonabl e because t her e i s no 

cl ai m f or  bad f ai t h i f  i t  was not . "   I d.   Because t he i nsur ed 

had f ai l ed t o put  f or t h evi dence t hat  t he i nsur er ' s conduct  was 

obj ect i vel y unr easonabl e,  t her e was no ent i t l ement  t o bad f ai t h 

di scover y.   I d. ,  ¶28.   We af f i r med t he cour t  of  appeal s i n al l  

r espect s,  not i ng t hat  i f  t he i nsur ed " shows pr i ma f aci e evi dence 

of  a r evi ewabl e c l ai m .  .  .  di scover y i s pot ent i al l y  avai l abl e. "   

Far mer s Aut o.  I ns.  Ass' n v.  Uni on Pac.  Ry.  Co. ,  2009 WI  73,  ¶52,  

319 Wi s.  2d 52,  768 N. W. 2d 596.    

¶81 The need t o make a pr el i mi nar y showi ng on bad f ai t h 

appl i es even mor e t o a c l ai med br each of  cont r act .   The cour t  

must  be sat i sf i ed t hat  t he c l ai med br each of  cont r act  i s  wel l  

f ounded and can be pr oved i n t he f ut ur e.    

E.  Ef f ect  of  Thi s Case 

¶82 The r equi r ement s set  out  above ar e desi gned t o pr ot ect  

t he i nt er est s of  bot h t he i nsur er  and t he i nsur ed.   They do not  

benef i t  t he i nsur er  her e.  

¶83 I n t hi s case,  t he i nsur ed di d not  f ai l  t o pl ead a 

br each of  cont r act  t hr ough her  bad f ai t h c l ai m.   The compl ai nt  

di scussed t he acci dent ;  al l eged t hat  Mar gy L.  Raymond,  an 

uni nsur ed mot or i st ,  was negl i gent  i n causi ng t he acci dent ;  

al l eged t hat  Br et hor st  " di d sust ai n i nj ur i es and damages 

i ncl udi ng past  medi cal  bi l l s  and past  pai n/ suf f er i ng and 

di sabi l i t y , "  " as a di r ect  and pr oxi mat e r esul t  of  t he mot or  

vehi c l e acci dent " ;  al l eged t hat  Br et hor st ' s Al l st at e pol i cy 

cover ed UM cl ai ms and t hat  gi ven t he f act s and ci r cumst ances of  
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t he acci dent ,  " Al l st at e .  .  .  woul d be l i abl e and obl i gat ed t o 

pay t o Br et hor st  100 per  cent  of  t he damages sust ai ned by 

Br et hor st  as a di r ect  r esul t  of "  t he uni nsur ed mot or i st ' s  

negl i gence.   The compl ai nt  al l eged t hat  Br et hor st  i ncur r ed not  

l ess t han $9, 789 i n past  medi cal  and hospi t al  expenses,  t hat  she 

made a demand f or  t hese expenses and pr ovi ded document at i on of  

t hem,  but  t hat  " at  al l  t i mes mat er i al  her et o,  t he of f er  of  

Al l st at e .  .  .  was l ess t han t he medi cal  bi l l s  i ncur r ed by Wanda 

Br et hor st . "    

¶84 The compl ai nt  al so r ef er r ed t o t he r epor t  pr epar ed by 

Dr .  Jer ome Ler ner  and at t ached i t  as an exhi bi t .   The r epor t  

st at ed Dr .  Ler ner ' s opi ni ons,  " t o a r easonabl e degr ee of  medi cal  

cer t ai nt y, "  t hat  t he physi cal  t her apy he or der ed was " not  

or der ed t o t r eat  her  pr e- exi st i ng condi t i ons, "  but  was " or der ed 

and pr ovi ded t o t r eat  acut e i nj ur i es f r om t he mot or  vehi c l e 

acci dent  and t he associ at ed aggr avat i on of  her  pr e- exi st i ng 

pai n. "  

¶85 No doubt  Al l st at e di sagr eed wi t h Br et hor st ' s c l ai m,  

bel i evi ng t hat  her  acci dent  was mi nor  and quest i oni ng whet her  

" any i nj ur y"  r esul t ed f r om t he acci dent .   But  Al l st at e' s bel i ef  

t hat  Br et hor st ' s i nj ur y di d not  r esul t  f r om t he acci dent  i s 

specul at i on,  not  yet  suppor t ed by f act .   Al l st at e pr ovi ded 

not hi ng t o t he c i r cui t  cour t  t o under mi ne Br et hor st ' s st or y.   I t  

pr ovi ded not hi ng t o j ust i f y i t s f ai l ur e t o pay,  except  i t s 

whol l y unsubst ant i at ed t heor y t hat  a mi nor  acci dent  coul d not  

ser i ousl y aggr avat e a pr e- exi st i ng i nj ur y,  causi ng $9, 789 i n 
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medi cal  expenses and compensabl e pai n.   Al l st at e' s t heor y i s not  

enough.  

¶86 At  any f ut ur e t r i al ,  Br et hor st  wi l l  be r equi r ed t o 

pr ove her  i nj ur i es and t he r esul t i ng br each of  cont r act ,  but  at  

t hi s poi nt  t he compl ai nt  wi t h suppor t i ng document at i on f ul l y 

sat i sf i es t he bur den she was r equi r ed t o meet  t o pr oceed wi t h 

di scover y on her  c l ai m f or  bad f ai t h.   Al t hough we di sagr ee wi t h 

some of  t he c i r cui t  cour t ' s  anal ysi s,  we concl ude t hat  Judge 

Mar i k pr oper l y exer ci sed hi s di scr et i on i n denyi ng Al l st at e' s 

mot i on f or  a bi f ur cat ed t r i al  and a st ay of  di scover y.   

Ther ef or e,  t he or der  of  t he c i r cui t  cour t  i s  af f i r med.   We of f er  

no comment  on Al l st at e' s r esponse t o Br et hor st ' s demand 

r espect i ng pai n and suf f er i ng,  i nasmuch as Br et hor st ' s demand i n 

t hi s r egar d i s not  par t  of  t he r ecor d.    

By the Court.—The or der  of  t he c i r cui t  cour t  i s af f i r med 

and t he cause i s r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  .  
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¶87 ANN WALSH BRADLEY,  J.    (concurring).  Li ke t he 

maj or i t y,  I  conc l ude t hat  Br et hor st ' s f r eest andi ng cl ai m f or  bad 

f ai t h can pr oceed.   I n my vi ew,  however ,  t he maj or i t y obscur es 

what  shoul d be a st r ai ght f or war d anal ysi s.   Because i t  

needl essl y al t er s t he wel l - est abl i shed l aw and cr eat es out  of  

whol e c l ot h new pl eadi ng r equi r ement s and uncer t ai n pr ocedur es 

t hat  ar e unnecessar y and conf usi ng,  I  r espect f ul l y concur .     

I  

¶88 I n t hi s case,  Br et hor st ' s compl ai nt  al l eged onl y one 

cause of  act i on:  a t or t  c l ai m f or  bad f ai t h.   She di d not  f i l e a 

br each of  cont r act  c l ai m al ong wi t h t he t or t  c l ai m.   The cour t  

of  appeal s cer t i f i ed t hi s appeal ,  aski ng whet her  a f i ndi ng of  

wr ongf ul  deni al  of  benef i t s i s a condi t i on pr ecedent  t o 

pr oceedi ng wi t h di scover y i n a f i r st - par t y bad f ai t h c l ai m based 

on wr ongf ul  deni al  of  benef i t s.   See maj or i t y op. ,  ¶4.   The 

maj or i t y appear s t o concl ude t hat  i t  i s .   I d. ,  ¶65.    

¶89 I ni t i al l y ,  t he maj or i t y c i t es and seems t o embr ace 

wel l - est abl i shed pr ecedent  pr ovi di ng t hat  t he t or t  of  bad f ai t h 

has t wo el ement s:  " [ A]  pl ai nt i f f  must  show [ 1]  t he absence of  a 

r easonabl e basi s f or  denyi ng benef i t s of  t he pol i cy and [ 2]  t he 

def endant ' s knowl edge or  r eckl ess di sr egar d of  t he l ack of  a 

r easonabl e basi s  f or  denyi ng t he cl ai m. "   I d. ,  ¶26.   Yet ,  r at her  

t han r el y i ng on Wi sconsi n case l aw,  t he maj or i t y c i t es i nst ead 

t wo t r eat i ses whi ch asser t  t hat  t her e ar e t hr ee el ement s t o a 

bad f ai t h c l ai m.   I d. ,  ¶¶54- 55 ( c i t i ng Ar nol d Ander son,  
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Wi sconsi n I nsur ance Law ( 6t h ed.  2010) ;  Russ & Segal l a,  Couch on 

I nsur ance ( 3d ed.  2007) ) .   

¶90 To be ent i t l ed t o di scover y on a f r eest andi ng bad 

f ai t h c l ai m,  t he maj or i t y concl udes t hat  an i nsur ed must  make a 

" t hr eshol d showi ng. "   I d. ,  ¶23.   I n expl ai ni ng what  i s r equi r ed,  

i t  says t hat  t he i nsur ed must  " pl ead[ ]  br each of  cont r act  by t he 

i nsur er  as par t  of  a separ at e bad f ai t h c l ai m, "  " must  

pl ead .  .  .  t hat  she was ent i t l ed t o payment  under  t he i nsur ance 

cont r act , "  must  " al l ege f act s t o show t hat  her  c l ai m under  t he 

cont r act  was not  f ai r l y  debat abl e, "  and " must  pl ead f act s whi ch,  

i f  pr oven,  woul d demonst r at e .  .  .  t hat  t he i nsur er  beached i t s  

cont r act . "   I d. ,  ¶¶76,  78.   The i nsur er  t hen has t he oppor t uni t y  

t o r ebut  t hose pl eadi ngs and al l egat i ons.   I d. ,  ¶76.   

Ul t i mat el y,  t he i nsur ed must  " sat i sf [ y]  t he cour t  t hat  t he 

i nsur ed has est abl i shed such a br each or  wi l l  be abl e t o pr ove 

such a br each i n t he f ut ur e. "   I d. ,  ¶76.    

I I  

¶91 I t  i s  wel l  est abl i shed t hat  i n Wi sconsi n,  t her e ar e 

t wo el ement s of  a bad f ai t h c l ai m.   A pl ai nt i f f  must  show ( 1)  

" t he absence of  a r easonabl e basi s f or  denyi ng benef i t s of  t he 

pol i cy" ;  and ( 2)  " t he def endant ' s knowl edge or  r eckl ess 

di sr egar d of  t he l ack of  a r easonabl e basi s f or  denyi ng t he 

cl ai m. "   Ander son v.  Cont ' l  I ns.  Co. ,  85 Wi s.  2d 675,  691,  271 

N. W. 2d 368 ( 1978) ;   Tr i ni t y Evangel i cal  Lut her an Chur ch v.  Tower  

I ns.  Co. ,  2003 WI  46,  261 Wi s.  2d 333,  661 N. W. 2d 789;  Wei ss v.  

Uni t ed Fi r e & Cas.  Co. ,  197 Wi s.  2d 365,  377,  541 N. W. 2d 753 

( 1995) ;  War mka v.  Har t l and Ci cer o Mut .  I ns.  Co. ,  136 Wi s.  2d 31,  
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34,  400 N. W. 2d 923 ( 1987) ;  Danner  v.  Aut o- Owner s I ns. ,  2001 WI  

90,  ¶61,  245 Wi s.  2d 49,  629 N. W. 2d 159;  Mowr y v.  Badger  St at e 

Mut .  Cas.  Co. ,  129 Wi s.  2d 496,  516,  385 N. W. 2d 171 ( 1986) .  

¶92 The j ur y i nst r uct i on conf i r ms t hat  t her e ar e t wo 

el ement s of  t he t or t :   

To pr ove bad f ai t h agai nst  ( i nsur ance company)  t he 
( pl ai nt i f f )  must  est abl i sh t hat  t her e was no 
r easonabl e basi s f or  t he i nsur ance company' s denyi ng 
( pl ai nt i f f ) ' s  c l ai m f or  benef i t s under  ( hi s) ( her )  
pol i cy and t hat  ( i nsur ance company) ,  i n denyi ng t he 
cl ai m,  ei t her  knew or  r eckl essl y f ai l ed t o ascer t ai n 
t hat  t he c l ai m shoul d have been pai d.  

Bad f ai t h on t he par t  of  an i nsur ance company t owar ds 
i t s i nsur ed i s  t he absence of  honest ,  i nt el l i gent  
act i on or  consi der at i on of  t he i nsur ed' s c l ai m.    

Bad f ai t h exi st s  i f ,  upon an exami nat i on of  t he f act s 
f ound by you,  you ar e abl e t o concl ude t hat  
( def endant )  had no r easonabl e basi s f or  denyi ng 
( pl ai nt i f f ) ' s  c l ai m.  .  .  .      

Wi s.  JI - Ci v i l  2761.     

¶93 Rat her  t han af f i r mi ng t hi s wel l - est abl i shed st andar d,  

t he maj or i t y r el i es on t r eat i ses f or  t he pr oposi t i on t hat  t he 

t or t  of  bad f ai t h has t hr ee el ement s. 1  I n so doi ng,  i t  i s  c l ear  

t hat  t he maj or i t y i s al t er i ng wel l - est abl i shed l aw.   But  t o 

what ,  exact l y,  i s  t he maj or i t y al t er i ng t he l aw?  I t  i s  uncl ear  

whet her  t he maj or i t y i s r eal l y addi ng an addi t i onal  el ement  t o 

t he t or t  of  bad f ai t h,  or  whet her  i t  i nst ead concl udes t hat  

br each of  cont r act  i s  mer el y a shadow el ement  of  t he t or t .  

                                                 
1 I  have f or  year s appr eci at ed t he wor k of  At t or ney Ar nol d 

Ander son and have consul t ed hi s t r eat i se,  Wi sconsi n I nsur ance 
Law.   Her e,  however ,  I  r espect f ul l y di sagr ee wi t h t he 
pr oposi t i on t hat  t he t or t  of  bad f ai t h has t hr ee el ement s.   
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¶94 The maj or i t y ' s appar ent  need t o al t er  t he wel l - set t l ed 

l aw ar i ses because i t  f ai l s  t o f ul l y  gr asp t he r el at i onshi p 

bet ween an i nsur ance cont r act  and t he t or t  of  bad f ai t h.   An 

i nsur ance cont r act  and t he r el at i onshi p i t  cr eat es cont ai n mor e 

t han t he company' s bar e pr omi se t o cover  and pay cer t ai n c l ai ms 

and amount s.   I mpl i c i t  i n t he cont r act  and t he r el at i onshi p i s 

t he i nsur er ' s obl i gat i on t o pl ay f ai r l y  wi t h i t s i nsur ed——t he 

i mpl i ed cont r act  of  good f ai t h and f ai r  deal i ng.    

¶95 One cour t  has expl ai ned t hat  " [ t ] he [ i nsur ance]  

i ndust r y i t sel f  seems t o r ecogni ze t hese pr i nci pl es"  because i t s  

adver t i s i ng por t r ays cust omer s as bei ng " i n good hands. "  Such 

sl ogans " emphasi ze a speci al  t ype of  r el at i onshi p bet ween t he 

i nsur ed and t he i nsur er "  i n whi ch t r ust  and conf i dence have some 

par t .   Rawl i ngs v.  Apodaca,  726 P. 2d 565,  571 n. 3 ( Ar i z.  1986) .  

¶96 Accor di ngl y,  i n ever y i nsur ance cont r act ,  t her e i s an 

i mpl i ed cont r act ual  dut y of  good f ai t h and f ai r  deal i ng.   Jones 

v.  Secur a I ns.  Co. ,  2002 WI  11,  ¶13,  249 Wi s.  2d 623,  638 

N. W. 2d 575.   When t he exi st i ng el ement s of  t he t or t  of  bad f ai t h 

ar e exami ned,  i t  becomes appar ent  t hat  t her e i s over l ap bet ween 

a br each of  t he i mpl i ed cont r act ual  dut y of  good f ai t h and f ai r  

deal i ng and t he f i r st  el ement  of  t he t or t  of  bad f ai t h.    

¶97 The f i r st  el ement ,  t he absence of  a r easonabl e basi s 

f or  denyi ng benef i t s of  t he pol i cy,  i s  obj ect i ve.   Wei ss,  197 

Wi s.  2d at  377- 78.   At  t r i al ,  t he pl ai nt i f f  wi l l  be r equi r ed t o 

pr ove a negat i ve——t hat  t her e was no r easonabl e basi s f or  denyi ng 

benef i t s.   The pl ai nt i f f ' s  bad f ai t h c l ai m woul d be def eat ed by 
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t he exi st ence of  an obj ect i vel y r easonabl e basi s f or  denyi ng t he 

benef i t s.  

¶98 I f  an i nsur ance company deni es payment  wi t hout  an 

obj ect i vel y r easonabl e basi s f or  doi ng so,  t hen t he i nsur ance 

company has br eached i t s dut y of  good f ai t h and f ai r  deal i ng.   

Cont r ar y t o t he maj or i t y ' s concl usi on,  br each of  cont r act  i s  

nei t her  an el ement  nor  a condi t i on pr ecedent  of  a bad f ai t h 

c l ai m.   Rat her ,  a br each of  t he i mpl i ed cont r act ual  dut y of  good 

f ai t h and f ai r  deal i ng i s i nher ent  i n t he f i r st  el ement  of  t he 

t or t .    

¶99 Fur t her ,  t he maj or i t y ' s anal ysi s f ai l s  t o di st i ngui sh 

bet ween t he cont r act ual  dut y of  good f ai t h and f ai r  deal i ng and 

cover age.   I t  cont ends t hat  " i t  i s  di f f i cul t  t o concei ve of  a 

s i t uat i on"  wher e t her e coul d be bad f ai t h i n t he absence of  

cover age.   Yet ,  such a scenar i o i s r eadi l y envi s i oned i n a 

l eadi ng t r eat i se about  bad f ai t h act i ons:   

[ S] uppose t hat  an i nsur ed obser ves cr acks i n t he 
f oundat i on of  hi s house.   The i nsur ed cannot  t el l  by 
l ooki ng at  t he cr acks whet her  t hey wer e caused by 
subsi dence ( an excl uded per i l  under  t he pol i cy)  or  by 
cont r act or  negl i gence ( a cover ed per i l ) .   The i nsur ed 
submi t s a c l ai m under  hi s pol i cy and r equest s t hat  t he 
i nsur er  i nvest i gat e t he mat t er .   I nst ead of  hi r i ng a 
soi l s engi neer  t o i nvest i gat e t he cause of  t he cr acks,  
t he i nsur er  embar ks on a campai gn t o i nt i mi dat e t he 
i nsur ed i nt o accept i ng a pi t t ance i n set t l ement  of  t he 
c l ai m.   The i nsur ed i ncur s $5, 000 i n expenses t o hi r e 
a soi l s engi neer ,  who conduct s a compet ent  
i nvest i gat i on and di scover s t hat  cont r act or  negl i gence 
had not hi ng t o do wi t h t he cr acks.   The t hesi s  t hat  no 
cover age means no bad f ai t h woul d l eave t he i nsur ed 
wi t hout  compensat i on i n t hi s exampl e.   

St ephen S.  Ashl ey,  Bad Fai t h Act i ons § 5A: 02 ( 2d ed.  1997) .    
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¶100 Because t he maj or i t y f ai l s  t o det angl e t he concept s of  

cover age and t he cont r act ual  dut y of  good f ai t h and f ai r  

deal i ng,  i t  set s up a f al se choi ce.   I t  cont ends t hat  bad f ai t h 

i n t he absence of  a br each of  cont r act  i s  t ant amount  t o 

" cr eat i ng cover age. "   Maj or i t y op. ,  ¶66.   The above scenar i o 

i l l ust r at es t hat  an i nsur er ' s br each of  t he i mpl i ed dut y of  good 

f ai t h and f ai r  deal i ng may cause compensabl e har m t o t he 

i nsur ed——even i f  i t  wer e l at er  det er mi ned t hat  t her e was no 

cover age under  t he pol i cy.    

I I I  

¶101 The maj or i t y cr eat es out  of  whol e c l ot h new pl eadi ng 

r equi r ement s and uncer t ai n pr ocedur es t hat  ar e unnecessar y and 

conf usi ng.  

¶102 I t  i s  c l ear  t hat  t he maj or i t y has cr eat ed new pl eadi ng 

r equi r ement s f or  br i ngi ng a bad f ai t h c l ai m.   What  i s uncl ear ,  

however ,  i s  why t he maj or i t y f eel s compel l ed t o do so and what  

t he new r equi r ement s mean.   The maj or i t y even acknowl edges t hat  

i t  has " mi sgi v i ngs"  t hat  i t s  anal ysi s may " count enance bad 

behavi or  by i nsur er s agai nst  t hei r  i nsur eds. "   I d.    

¶103 Some of  t he new pl eadi ng r equi r ement s seem t o be 

speci f i c  aver ment s and ot her s appear  t o r equi r e t hat  f act s be 

al l eged.   The maj or i t y r equi r es as a speci f i c  aver ment  t hat  an 

i nsur ed must  pl ead t hat  t he cont r act  has been br eached by t he 

i nsur er  " as par t  of  a separ at e bad f ai t h c l ai m. "   I d. ,  ¶76.  

Anot her  speci f i c  aver ment  appear s t o be t hat  " an i nsur ed must  

pl ead,  i n par t ,  t hat  she was ent i t l ed t o payment  under  t he 

i nsur ance cont r act [ . ] "   I d.   Addi t i onal l y,  cer t ai n f act s must  be 
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al l eged.   The i nsur ed must  " al l ege f act s t o show t hat  her  c l ai m 

under  t he cont r act  was not  f ai r l y  debat abl e, "  i d. ,  and " must  

pl ead f act s whi ch,  i f  pr oven,  woul d demonst r at e .  .  .  t hat  t he 

i nsur er  br eached i t s cont r act [ . ] "   I d. ,  ¶78.    

¶104 So much f or  not i ce pl eadi ng.   Mor e i mpor t ant l y,  

however ,  why set  such a t r ap?  The maj or i t y el uci dat es t he 

consequences f or  f ai l i ng t o abi de by t hese new r equi r ement s:   " A 

pl ai nt i f f ' s  f ai l ur e t o make t hi s pr el i mi nar y showi ng woul d be 

gr ounds f or  t he cour t  t o gr ant  a mot i on f or  summar y j udgment  

[ agai nst  t he pl ai nt i f f ] . "   I d. ,  ¶79.   Ther e i s somet hi ng out  of  

bal ance when t he pl ai nt i f f  suf f er s such a consequence f or  

f ai l i ng t o t hr ead t he needl e of  speci f i c  aver ment s or  f act ual  

al l egat i ons whi l e at  t he same t i me t he i nsur er  wi l l  escape 

r esponsi bi l i t y  f or  egr egi ous conduct  t owar ds i t s  i nsur ed.   See 

i d. ,  ¶66.    

¶105 The maj or i t y mandat es t hat  f act s be al l eged t o 

est abl i sh t he newl y r equi r ed l egal  concl usi ons.   However ,  i t  

pr ovi des l i t t l e gui dance on how cour t s shoul d eval uat e t he 

suf f i c i ency of  t he f act s al l eged.   An exami nat i on of  t he 

maj or i t y ' s own appl i cat i on of  i t s  new r equi r ement s exacer bat es 

t he uncer t ai nt y.   I n det er mi ni ng t hat  di scover y on Br et hor st ' s  

bad f ai t h c l ai m may pr oceed,  t he maj or i t y r el i es at  t i mes on 

Br et hor st ' s asser t i on of  l egal  concl usi ons r at her  t han r el y i ng 

on any al l egat i ons of  f act . 2    
                                                 

2 The maj or i t y not es t hat  Br et hor st  " al l eged"  t hat  t he 
pol i cy " cover ed [ uni nsur ed mot or i st ]  c l ai ms"  and t hat  Al l st at e 
" woul d be l i abl e and obl i gat ed t o pay t o Br et hor st  100 per  cent  
of  t he damages sust ai ned by Br et hor st  as a di r ect  r esul t  of  t he 
uni nsur ed mot or i st ' s  negl i gence. "   Maj or i t y op. ,  ¶83.     
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¶106 I t  i s  al so uncl ear  what  pr ocedur e shoul d be under t aken 

by c i r cui t  cour t s t o eval uat e t he " t hr eshol d showi ng"  mandat ed 

by t he maj or i t y.   See i d. ,  ¶23.   A cour t  must  be " sat i sf i ed"  

t hat  t he i nsur ed " has est abl i shed [ a br each of  cont r act ]  or  wi l l  

be abl e t o pr ove such a br each i n t he f ut ur e. "   I d. ,  ¶76.   What  

does t hi s mean?   

¶107 Shoul d a c i r cui t  cour t  base i t s det er mi nat i on on a gut  

f eel i ng about  whet her  i t  l ooks l i ke t he i nsur ance cont r act  has 

been br eached?  Or  i s an evi dent i ar y showi ng necessar y?  I f  so,  

what  evi dence i s r equi r ed t o " sat i sf y t he cour t "  t hat  t he 

i nsur ed has est abl i shed or  wi l l  be abl e t o pr ove br each of  

cont r act  i n t he f ut ur e?  Must  c i r cui t  cour t s guar d agai nst  t he 

possi bi l i t y  of  t ur ni ng t he hear i ng i nt o a t r i al  on t he t hr eshol d 

el ement  or  shadow el ement  of  br each of  cont r act ——t he r esul t  t he 

i nsur ed i nt ended t o avoi d by br i ngi ng a f r eest andi ng cl ai m f or  

bad f ai t h? 

¶108 The maj or i t y ' s appr oach r ai ses mor e quest i ons t han i t  

answer s.   I t s appr oach i s al so unnecessar y because est abl i shed 

pr ocedur es al r eady exi st  t o addr ess t he cl ai m bef or e us.  

¶109 Wi sconsi n' s summar y j udgment  pr ocedur e i s wel l  

est abl i shed.   Summar y j udgment  i s appr opr i at e i f  t her e i s no 

subst ant i al  i ssue t o be t r i ed.   Jay E.  Gr eni g,  Wi sconsi n 

Pr act i ce Ser i es:  Ci v i l  Pr ocedur e § 208. 3 ( 4t h ed.  2010) .   I n 

suppor t  of  a mot i on f or  summar y j udgment ,  an i nsur er  may submi t  

af f i davi t s t o i nt r oduce any necessar y f act s.    

¶110 I f  t he i nsur er  can show t hat  an obj ect i vel y r easonabl e 

basi s f or  denyi ng t he i nsur ance cl ai m exi st s,  no r easonabl e,  
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pr oper l y i nst r uct ed j ur y coul d f i nd t hat  t he el ement s of  bad 

f ai t h ar e met . 3  Under  t hose ci r cumst ances,  t her e i s no 

subst ant i al  i ssue t o be t r i ed,  and t he i nsur er  woul d be ent i t l ed 

t o pr evai l  as a mat t er  of  l aw. 4   

¶111 The maj or i t y ' s cr eat i v i t y appear s t o be mot i vat ed by 

concer ns about  publ i c pol i cy.   I t  echoes Al l st at e' s expr essed 

                                                 
3 The Ander son cour t  r ecogni zed t hat  " put [ t i ng]  t he t est  on 

an obj ect i ve basi s[ ]  wi l l  mi ni mi ze t he f ear s 
expr essed .  .  .  t hat  t o per mi t  c l ai ms f or  bad f ai t h wi l l  r esul t  
i n ext or t i onat e l awsui t s.   Such r esul t  cannot  f ol l ow when an 
i nsur ance company i n t he exer ci se of  or di nar y car e makes an 
i nvest i gat i on of  t he f act s and l aw and concl udes on a r easonabl e 
basi s t hat  t he c l ai m i s at  l east  debat abl e. "   Maj or i t y op. ,  ¶27 
( quot i ng Ander son v.  Cont ' l  I ns.  Co. ,  85 Wi s.  2d 675,  693,  271 
N. W. 2d 368 ( 1978) .  

Our  cases gi ve gui dance on what  const i t ut es an obj ect i vel y 
r easonabl e basi s f or  denyi ng benef i t s.   I n Danner  v.  Aut o- Owner s 
I ns. ,  2001 WI  90,  ¶58,  245 Wi s.  2d 49,  629 N. W. 2d 159,  we 
expl ai ned t hat  " [ a] n i nsur ance company may ' chal l enge cl ai ms 
whi ch ar e f ai r l y  debat abl e and wi l l  be f ound l i abl e [ f or  bad 
f ai t h]  onl y wher e i t  has i nt ent i onal l y deni ed ( or  f ai l ed t o 
pr ocess or  pay)  a c l ai m wi t hout  a r easonabl e basi s. ' "    

I f ,  f or  exampl e,  t he i nsur er  can demonst r at e t hat  t her e i s 
no cont r act ,  see maj or i t y op. ,  ¶52,  t hen i t  woul d appear  t hat  
t her e i s a r easonabl y obj ect i ve basi s f or  denyi ng benef i t s.   Or  
i t  may be t hat  t her e i s a f ai r l y  debat abl e ar gument  t hat  t her e 
i s no cover age under  t he pol i cy.   See i d. ,  ¶53.   I n t hat  case,  
i f  t her e i s no ot her  r eason t o concl ude t hat  t he i nsur er  
br eached t he dut y of  bad f ai t h causi ng damages,  t hen i t  woul d 
appear  t hat  t he i nsur er  had a r easonabl y obj ect i ve basi s f or  
denyi ng benef i t s and summar y j udgment  shoul d be gr ant ed.     

4 " The mer e exi st ence of  an al l eged f act ual  di sput e bet ween 
par t i es wi l l  not  def eat  an ot her wi se pr oper l y suppor t ed mot i on 
f or  summar y j udgment .   The r equi r ement  i s t hat  t her e be no 
genui ne t r i abl e i ssue of  mat er i al  f act .   A f act ual  i ssue i s a 
genui ne i ssue of  mat er i al  f act  i f  t he evi dence i s such t hat  a 
r easonabl e j ur y coul d r et ur n a ver di ct  f or  t he nonmovi ng par t y. "   
Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:  Ci v i l  Pr ocedur e 
§ 208. 3 ( 4t h ed.  2010) .  
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publ i c pol i cy concer n about  al l owi ng a f r eest andi ng cl ai m of  bad 

f ai t h t o pr oceed wi t hout  a t hr eshol d f i ndi ng of  br each of  

cont r act .   I t  c i t es Dahmen f or  t he pr oposi t i on t hat  di scover y of  

an i nsur er ' s wor k pr oduct  woul d be unl i mi t ed:   

[ The Dahmens]  wi l l  be ent i t l ed t o di scover y of  t he 
i nsur er ' s wor k pr oduct  and at t or ney/ cl i ent  mat er i al  
cont ai ni ng i nf or mat i on r el evant  as t o how t he cl ai m 
was handl ed.   Thi s i nf or mat i on woul d i ncl ude t he 
i nsur er ' s i nt er nal  det er mi nat i on t o deny benef i t s,  i t s  
eval uat i on as t o how a j ur y may val ue t he Dahmens'  
c l ai m and i t s appr oach t o set t l ement .    

Maj or i t y op. ,  ¶39 ( c i t i ng Dahmen v.  Amer i can Fami l y Mut .  I ns.  

Co. ,  2001 WI  App 198,  247 Wi s.  2d 541,  635 N. W. 2d 1) ;  see al so 

i d. ,  ¶¶75,  75 n. 7.     

¶112 The maj or i t y ' s concer n i s exagger at ed f or  t wo r easons.   

Fi r st ,  Dahmen does not  st and f or  t he pr oposi t i on t hat  once a bad 

f ai t h c l ai m i s made,  an i nsur er  must  bl i ndl y t ur n over  i t s 

ent i r e f i l e.   Ther e ar e wel l - est abl i shed pr ocedur es f or  cur bi ng 

di scover y abuses.   Wi sconsi n St at .  § 804. 01( 3)  " conf er s br oad 

power s on t he cour t s t o r egul at e or  pr event  di scover y,  even 

wher e t he mat er i al s sought "  may ot her wi se be di scover abl e.   

Gr eni g,  supr a § 401. 3.   The maj or i t y gi ves shor t  shr i f t  t o t he 

c i r cui t  cour t ' s  br oad di scr et i on t o i ssue pr ot ect i ve or der s on a 

case- by- case basi s.   

¶113 Second,  under  t he est abl i shed r ul es of  c i v i l  

pr ocedur e,  t he i nsur er ' s mot i on f or  summar y j udgment  may be 

hear d once t he pl eadi ngs ar e compl et e.   Wi s.  St at .  § 802. 08( 1) .   

Accor di ngl y,  t he i nsur er  need not  wai t  unt i l  di scover y i s 

f i ni shed——or  even unt i l  af t er  di scover y has begun——t o ar gue t hat  

i t  i s  ent i t l ed t o summar y j udgment .   " [ A]  cour t  shoul d not  
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enf or ce a di scover y r equest  i f  t he mat er i al  sought  i s r el evant  

t o a c l ai m upon whi ch no r el i ef  can be gr ant ed. "   Gr eni g,  supr a 

§ 401. 3.      

¶114 I n sum,  unl i ke t he maj or i t y,  I  woul d r el y  upon 

est abl i shed l aw and pr ocedur es t o r esol ve t hese i ssues.   I  

concl ude t hat  t he l egal  quest i ons r ai sed by t he cour t  of  appeal s 

and t he publ i c pol i cy i ssues r ai sed by Al l st at e can be r eadi l y 

addr essed t hr ough a st r ai ght f or war d appl i cat i on of  t he wel l -

est abl i shed summar y j udgment  pr ocedur e t o t he l ongst andi ng 

el ement s of  a bad f ai t h c l ai m.     

¶115 Her e,  Al l st at e has not  made a mot i on f or  summar y 

j udgment  at  t hi s  t i me,  and i t  has advanced no ar gument  t hat  i t  

had an obj ect i vel y r easonabl e basi s f or  denyi ng t he benef i t s.   

Rat her ,  t hi s i s an appeal  of  an or der  denyi ng Al l st at e' s mot i on 

t o bi f ur cat e.   Br et hor st  r ai sed onl y one cl ai m and t her e i s no 

i ssue of  i nsur ance cover age,  so t her e i s not hi ng t o bi f ur cat e. 5  

                                                 
5 I n addi t i on t o obf uscat i ng t he st andar d and pr ocedur e f or  

a bad f ai t h t or t  c l ai m,  t he maj or i t y al so conf uses t he l aw 
r el at i ng t o bi f ur cat i on under  Wi s.  St at .  § 805. 05( 2) .   See 
maj or i t y op. ,  ¶20.   We r ecent l y expl ai ned t hat  t he st at ut e 
per mi t s bi f ur cat i on of  separ at e c l ai ms,  but  i t  does not  
aut hor i ze bi f ur cat i on of  separ at e " i ssues"  wi t hi n a s i ngl e 
c l ai m.   Wat er s v.  Per t zbor n,  2001 WI  62,  ¶31,  243 Wi s.  2d 703,  
627 N. W. 2d 497.    

Ther e i s onl y  one st at ut or y except i on t o t hi s  ot her wi se 
har d- and- f ast  r ul e:  " An except i on t o [ t he r ul e]  i s  t he 
bi f ur cat i on of  an i ssue of  i nsur ance cover age under  
803. 04( 2) ( b) . "   I d. ,  ¶21.   Wi sconsi n St at .  § 803. 04( 2) ( b)  
pr ovi des:  " Not hi ng her ei n cont ai ned shal l  be const r ued as 
pr ohi bi t i ng t he t r i al  cour t  f r om di r ect i ng and conduct i ng 
separ at e t r i al s on t he i ssue of  l i abi l i t y  .  .  .  and on t he i ssue 
of  whet her  t he i nsur ance pol i cy i n quest i on af f or ds cover age. "  
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I  agr ee wi t h t he anal ysi s of  t he l ear ned ci r cui t  cour t .   I t  

pr oper l y deni ed Al l st at e' s mot i on.    

¶116 For  t he r easons st at ed above,  I  r espect f ul l y concur .   

¶117 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.   

 

 

                                                                                                                                                             
The maj or i t y conf uses t he l aw by asser t i ng t hat  " t he 

l egi s l at i ve hi st or y"  of  Wi s.  St at .  § 805. 05( 2)  " c l ear l y 
demonst r at es t hat  t he r ul e bar r i ng bi f ur cat i on of  i ssues was not  
i nt ended t o appl y t o cases i nvol v i ng i nsur ance cover age. "   
Maj or i t y op. ,  ¶20,  n. 4.   What  does t he maj or i t y mean?  The 
maj or i t y ' s at t empt ed expl anat i on mi sst at es our  hol di ng i n 
Wat er s,  and i t  mi sst at es t he appl i cabl e st at ut es.      
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