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On November 5, 2021, the Centers for Medicare & Medicaid Services (CMS)
issued an emergency regulation, requiring the workforce of Medicare- and
Medicaid- certified providers and suppliers to be fully vaccinated against
COVID-19 in order for Medicare and Medicaid facilities to continue participation
in those programs. Noncompliance with the emergency regulation may result in
the termination of Medicare and Medicaid provider status and could also
subject providers and suppliers to civil monetary penalties and denial of
payment.

We outline in a series of questions below what employers need to know about
complying with the emergency rule requirement.

Q: What does this regulation require?
A: Effective immediately, Medicare- and Medicaid- certified providers and
suppliers are required to ensure that its workforce is "fully vaccinated" for
COVID-19. CMS defines "fully vaccinated" as two weeks after a vaccination
series.

Q: What types of employers are subject to the requirement? 
A: Ambulatory surgery centers, community mental health centers,
comprehensive outpatient rehabilitation facilities, critical access hospitals, end-
stage renal disease facilities, home health agencies, home infusion therapy
suppliers, hospices, hospitals, clinics, long-term care providers, and others are
all subject to the regulation. However, the regulation does not directly apply to
other health care entities not regulated by CMS, such as physician offices.

Q: What types of employees are subject to the requirement? 
A: The regulation requires vaccination of all staff working at a facility that
participates in the Medicare or Medicaid program, unless an exemption applies,
regardless of clinical responsibility or patient contact, including facility
employees, licensed practitioners, students, volunteers, and others. Staff
includes medical staff members and mid-level providers, as well as
administrative personnel and board members.

Q: What is the effective date of this regulation? 
A: The effective date is November 5, 2021; however, employers shall implement
the vaccination requirements in two phases. By December 5, 2021, all subject
employees must receive the first dose of a primary series or a single dose
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COVID-19 vaccine prior to providing any care, treatment, or services for the employer and/or patients. By January 4, 2022,
all subject employees must complete the primary vaccination series. Even if the employee has not reached the two-week
waiting period required for compliance with the "fully vaccinated" definition, the employee is considered in compliance with
the regulation upon completion of the series. These requirements must be documented in a policy to offer proof of
compliance in the event CMS surveys a facility. The policy should include the process for vaccinating all eligible staff,
describing the exemption and accommodation process, and a plan for documenting staff vaccinations.

Q: Can existing employees be grandfathered in and not be subject to the mandate? 
A: Regardless of when the employee became employed, all subject employees are required to be "fully vaccinated" for the
employer's continued participation in Medicare and Medicaid.

Q: In place of vaccination, may the employer require COVID-19 testing of unvaccinated employees on a regular
basis? 
A: No. CMS requires all staff to be vaccinated, and employers cannot replace this requirement with regular testing.
Employers may implement their own testing policies in addition to the vaccination requirement.

Q: Since third doses of mRNA vaccines are recommended for certain populations, must eligible employees have
their booster shot to be considered "fully vaccinated?"
A: According to the regulation, CMS does not require eligible employees to have a booster shot in order to be considered
"fully vaccinated."

Q: Can employees receive an exemption from the requirement? 
A: Pursuant to the Americans with Disabilities Act and Title VII of the Civil Rights Act of 1964, certain employees are
exempt from the requirement, including those with certain medical conditions or religious beliefs. Employers' policies and
procedures should reflect permissible exemptions and the process followed to determine whether an exemption should be
granted.

Q: What if an employee wishes to show proof of COVID-19 antibodies in place of vaccination? 
A: Proof of COVID-19 antibodies will not qualify as an exception to the regulation.

Q: What reporting requirements does this regulation impose on employers? 
A: Employers are not required to report any data related to this regulation to CMS. However, employers should document
exemptions in accordance with federal law and as part of its policies and procedures.

Q: Does the employer have to provide accommodations for employees that are exempt from vaccination? 
A: Yes. Employers must take additional precautions to prevent the spread of the virus and provide unvaccinated employees
with accommodations.

Q: Which entities will be enforcing the regulation? 
A: CMS and state surveyors will conduct onsite compliance reviews. Accrediting organizations will also monitor for
compliance with vaccination requirements.

Q: Will CMS immediately terminate the employer's participation in the Medicare and Medicaid programs if the
employer is not in compliance? 
A: CMS will offer employers the opportunity to come into compliance before termination.

Useful Links

The full interim rule can be found on the Federal Register's website. Read CMS' FAQ page on the interim rule or the CMS
press release announcing the interim rule.
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