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Ethics Committee of the Colorado Bar Association, Formal Ethics Op. 122 (May
17, 2008, amended Oct. 16, 2010)

Brief Summary

In an opinion regarding online advertising, the Colorado Bar Association’s
Ethics Committee differentiated between permissible lawyer directories and
impermissible for-profit lawyer referral services. Among other factors, the
committee focused on whether such services recommend attorneys based on
subjective factors, charge fees based on the number of client leads, or omit
advertising disclaimers, all three of which features are associated with
impermissible services.

Complete Summary

The ethics committee amended Ethics Opinion 122, which helps distinguish
between permissible online lawyer directories and impermissible referral
services. Although Colorado RPC 7.2 allows online directories, it
simultaneously prohibits attorneys from giving “anything of value to a person for
recommending the lawyer’s services.” To help distinguish between the two, the
committee discussed two hypothetical online programs and offered criteria for
evaluating internet marketing programs.

The committee opined that attorneys could ethically pay to be listed in a
directory which grouped lawyers, was searchable based on practice area and
geographical area, and allowed lawyers to pay for a more prominent listing.
Participation in such a service would be permissible, the committee noted, so
long as the directory contained a disclaimer prominently explaining that it was
an advertisement and that it was not recommending a specific lawyer to a
client. In reaching this conclusion, the committee highlighted the fact that
advertising charges paid by the lawyers would be fixed rather than tied to a
number of “leads” generated.

By contrast, the committee opined that, generally, attorneys could not ethically
participate in a for-profit referral service that purported to pair clients with a
“specifically qualified” lawyer and required attorneys to pay for each contact
generated.
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Finally, the committee offered guidance for determining whether participation in a program that falls between these two
extremes will be permissible. Essentially, permissible programs must have five characteristics: (1) the process by which
lawyer and client are matched must be nonsubjective (e.g., performed by a software program); (2) the program must take
steps to ensure that clients know that attorneys have paid to be listed, and that the program makes no assertion about
lawyer quality; (3) the program’s fee must be reasonable; (4) the program must not restrict the number of attorneys allowed
to participate in a given geographic or practice area; and (5) every initial communication from lawyer to client must comply
with Colorado RPC 7.3(d) (direct contact with prospective clients).

Significance of Opinion

This opinion is a straightforward attempt to sort through some of the issues attendant upon evaluating the ethical propriety
of online services that link prospective clients to lawyers who may be hired to represent them. But it is important to note
that other jurisdictions still vary widely in terms of which online services and components are deemed ethical (and this
opinion does a good job of cataloguing some of those for reference).
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