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Minnesota Supreme Court Overrules lowa National and Announces New Rule:
Primary Insurers Have the Right to Contribution for Defense Costs

October 7, 2010
Insurance Coverage Alert

The use of a loan receipt agreement to fund the defense of an insured when more than one insurer owes a defense was
common practice in Minnesota following the Minnesota Supreme Court's ruling in lowa National Mutual Ins. Co. v. Univ.
Underwriters Ins. Co., 150 N.W.2d 233 (1967). Under the lowa National rule, if a primary insurer had a duty to defend, it
was non-delegable and a primary insurer was barred from seeking contribution against another primary insurer for
defense fees and costs it paid to defend a mutual insured. Insurers adopted the practice of obtaining a loan receipt
agreement from the insured, which would secure the insurer’s right to recover defense fees and costs in a subsequent
action brought against the other primary insurers under the name of the insured. This worked quite well, except when an
insured, such as Cargill, Incorporated for example, refused to sign a loan receipt agreement. Recognizing that it was in the
minority on this issue, the Minnesota Supreme Court took the opportunity to change the rules in Cargill, Incorporated v.
Ace Am. Ins. Co., et al., 784 N.W.2d 341 (2010).

Cargill was sued by the state of Oklahoma in 1995 for allegedly polluting land and water in the lllinois River Watershed as
a result of its poultry waste practices. Cargill tendered the case to its insurers, including Liberty Mutual, and requested a
defense and indemnity. Not liking the responses it received from the insurers, Cargill chose to defend itself and sued the
insurers. Several insurers offered to pay their reasonable share of defense fees and costs if Cargill executed a loan receipt
agreement. Cargill refused to sign, concerned that if it did so, the insurers would have the right of contribution against
Cargill because some of its primary liability policies were "fronted.” Under these policies, Cargill would owe as a
retrospective premium the amount that some of its primary insurers paid to defend Cargill. The case went up to the
Minnesota Supreme Court, which ultimately overruled its opinion in lowa National and held that "where more than one
primary insurer covers the same risk and an insurer discharges a common obligation also belonging to another insurer . . .
a right to equitable contribution should exist in these circumstances." The Court adopted an equal shares approach to
apportioning defense fees and costs amongst co-primary insurers. The Court also cautioned that if an insurer breaches its
duty to defend, it may be precluded from seeking equitable contribution if the insurer is ultimately forced to pay.

Practice Note: In Minnesota, if an insurer owes a defense to an insured already being defended by another insurer, it
should offer to contribute an equal share. An insurer paying for the entire defense is no longer dependent on the
agreement of the insured to secure its rights to pursue the non-contributing insurer. There is no benefit for delaying or
denying a defense if owed.

For further information, please contact your regular Hinshaw attorney.

This alert has been prepared by Hinshaw & Culbertson LLP to provide information on recent legal developments of
interest to our readers. It is not intended to provide legal advice for a specific situation or to create an attorney-client
relationship.
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Register Today for Hinshaw's Annual Insurance Services Symposium
An Ounce of Prevention: Proactive Risk Management for Agents, Brokers, and Insurers

October 21, 2010
8:00 a.m. —4:00 p.m.
Registration and Continental Breakfast begin at 8:00 a.m.

Chicago Marriott Downtown Magnificent Mile
540 North Michigan Avenue
Chicago, lllinois

Who Should Attend?

Adjusters

Brokers

Claims and Underwriting Professionals
Corporate Counsel

Executives

Risk Managers

Why Attend?
This Symposium brings together representatives from major insurance companies, insurance brokers and insurance
coverage attorneys to explore recent decisions and the impact on the insurance industry.

Registration Fee
The $35 non-refundable registration fee includes a continental breakfast, symposium materials and lunch.

Symposium Topics include:

e Truth or Consequences: The Importance of Making Truthful Disclosures in the Application Process
e Truth — The Brokers Obligation to Provide Accurate Information During the Application Process
e Consequences — The Insurer Can Sue the Broker Instead of Rescinding the Policy

¢ When the Barn Is Blazing: Recent Developments in Law on Montrose Endorsements, “Prior Knowledge” Exclusions
and Limitations, and the True Meaning of Fortuity

¢ Between a Rock and a Hard Place: The Risks and Rewards of Broker Involvement in Coverage Disputes

¢ Is It OK to Be Wrong? Can an Insurer Avoid An Extra-Contractual Liability If Its Position Is Fairly Debatable?
* From the Outside Looking In: Effective Management of Underlying Litigation Where Coverage Is Disputed

¢ To See and Foresee: The Pro-Active Use of Monitoring and Appellate Counsel at Trial

Lawyers may earn up to 5.50 hours of continuing legal education credit.
[llinois brokers may earn up to 5.50 hours of continuing education credit.

Please contact Renee Odom at 312-704-3050 if you have any questions regarding the Symposium. To download a copy of
the Symposium brochure, please click on the following link: Hinshaw Annual Insurance Services Symposium
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