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Cotchett, Pitre & McCarthy v. Universal Paragon Corporation, 2010 WL
3398828, 10 Cal. Daily Op. Serv. 11 (Cal. App. 1 Dist. 2010)

Brief Summary

The California Court of Appeal, First District, held that a contingent fee
agreement based on the value of the client’s pre-settlement damages
assessment, rather than the actual value of settlement, was not
unconscionable. And despite the existence of an ethical rule pertaining to
unconscionability, the court held that the common law unconscionability test
applied.

Complete Summary

A law firm and its corporate client entered into a fee agreement whereby the
firm would receive reduced hourly rates as well as a 16 percent contingent fee.
Because the parties knew that resolution of the underlying matter could involve
the conveyance of real property in addition to, or in lieu of damages, they
agreed to apply the 16 percent to the greater of the fair market value of the
property or the client’s most recent damages assessment made for settlement
purposes. During litigation the client estimated damages to be between $50 and
$80 million. Shortly thereafter, the matter settled and the client received the
property (fair market value: $18.75 million) along with $6 million in damages.
The firm and the client disagreed on how to calculate the contingent fee and
entered arbitration.

The arbitrator decided that the firm was entitled to 16 percent of the client's
most recent damages assessment. The arbitrator based her calculation on the
lower end of the most recent assessment (i.e., $50 million), and, per the parties’
agreement, reduced the contingent fee by half of the amount already billed
under the hourly fee agreement as well as litigation costs. The firm petitioned
the superior court to affirm the award, which it did. The client appealed, arguing
that the agreement was unconscionable and that it created a conflict of interest.

The Court of Appeal held that, given the parties’ equal bargaining power and
sophistication, there was no procedural unconscionability, and that in
comparison to the result obtained for the client, the fee was not substantively
unconscionable. The court further held that California Rule of Professional
Conduct (RPC) 4-200(A), which prohibits unconscionable fee agreements, does
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not supersede the common law test of unconscionability. The court noted that although RPC 4-200(A) sets out a number
of factors to be considered in determining unconscionability, those factors can be grouped into either the procedural or
substantive categories. The court held that both categories must be present for a finding of unconscionability. The court
based this holding on the fact that the State Bar, upon adopting RPC 4-200(A), noted that this rule reflects existing
California Supreme Court decisions.

Finally, the court held that basing the contingent fee on a damages assessment rather than the actual recovery did not
create a conflict of interest. On this point, the court noted that all fee agreements involve a potential conflict, and that the
arbitrator found that the firm’s representation was not influenced by the structure of the fee agreement.

Significance of Opinion

Although attorney-client dealings, in contrast to dealings between non-attorney parties, are generally subject to an
additional layer of ethical standards, the court in this opinion concludes that the common law unconscionability standard is
unaltered in the attorney-client fee agreement context.

This alert has been prepared by Hinshaw & Culbertson LLP to provide information on recent legal developments of
interest to our readers. It is not intended to provide legal advice for a specific situation or to create an attorney-client
relationship.
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