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Lost Earnings Capacity

Household Services

Future Medical Costs
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Blackboard Damages:

 Lost Earnings Capacity: $1.8MM

 Future Medical Costs: $8.6MM

 Household Services: $627,357

 Fringe Benefits: $338,946

 Total: $11.5MM

Earnings Capacity: End Date

Q. Social security retirement age is about 67 
and 2/3; were you planning on working until 
about then and retiring?

A. Yes. The sooner I could retire, the better.
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Blackboard Damages:

 Lost Earnings Capacity: $1.8MM $1.3MM

 Future Medical Costs: $8.9MM

 Household Services: $627,357

 Fringe Benefits: $338,946

 Total: $11.5MM $11.0MM

Reduction to Present Value
 Birth trauma case involving management of a twin gestation pregnancy

Twin A

Twin B

Reduction to Present Value

 Loss amounts identified in this section are set forth in 
today’s dollars, but the stream of future loss amounts is 
discounted to reflect the probable net level of interest 
earnings relative to inflation/price increases or wage 
growth
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Reduction to Present Value: Statute
MCL 600.6306:

 The court must reduce a verdict to a judgment, including:

– All future medical and other health care costs and future 
economic damages, “reduced to present value at a rate 
of 5% per year, compounded annually, for each year in 
which those damages will accrue, as found by the trier of 
fact under section 6305(1)(b).”

Reduction to Present Value—Revised Report

Twin A

Twin B

x
x

 Twin A: $16.1MM $11.8MM

 Twin B: $26.1MM $19.2MM

 Total: $42.1MM $31.0MM

Reduction to Present Value
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Liens-Case Study: Anoxic Brain Injury

 29-year-old woman suffers cardiac arrest d/t post-partum 
cardiomyopathy about one week after an ED presentation 
for dyspnea, chest pain, and headache.

 $19MM of $25MM life care plan is for “Supported Life 
Care,” (attendant care)

Liens: Attendant Care

 Attendant care: $364,410 per year

Case Study: Medicaid Lien

 Medicaid covers attendant care

 $7,500/month, or $90,000/year
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LCP vs. Medicaid Payments

x

x

 $4.8MM

___________

 $10.0MM

Collateral Sources & MSAs
 Michigan vs. Common Law Collateral Source Rule

– Michigan provides for setoff

– Liens are not setoff, but are paid back at negotiated rate

 National Trend:

– Seeking setoff for future payments, Medicare set-asides, 
Special Needs Trusts

– Trying to tell the jury that plaintiff will not be responsible
for future medical costs

Collateral Sources & MSAs
 What can you tell the jury?

– Evidence that a person was or was not insured against 
liability is not admissible upon the issue whether the person 
acted negligently or otherwise wrongfully. This rule does 
not require the exclusion of evidence of insurance against 
liability when offered for another purpose, such as proof of 
agency, ownership, or control, if controverted, or bias or 
prejudice of a witness.

– MRE 411 (Liability Insurance)
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Life Expectancy

 End-points of the plaintiffs’ economists nearly always use 
the CDC tables specific to the gender, race, and age of 
the plaintiff.

 Statistical estimate vs. medical/clinical estimate

Future Medical Costs

Life Expectancy

 End-points of the plaintiffs’ economists nearly always use 
the CDC tables specific to the gender, race, and age of the 
plaintiff.

 Where a plaintiff does not have a normal, average life 
expectancy, the mortality tables are not admissible.
Carbonnell v Bluhm, 114 Mich App 216, 225; 318 NW2d 659, 
663 (1982); see also Fortner v Koch, 272 Mich 273, 279; 261 
NW 762, 764 (1935).
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Voodoo Economics
Challenging Assumptions & Limiting Financial Exposure

Presented by

Eric Ramar

 Is starting salary 
calculated properly 
using past W2s?  

 Plaintiff’s economist 
experts oftentimes will 
take great latitude in 
calculating reasonable 
starting salary.

Earnings Capacity: Starting Salary

Continued

Earnings Capacity: Starting Salary

 Plaintiffs with inconsistent income are particularly important. 
Is it better to look at past 1-2 years of income or past 10 years 
when determining an average salary for plaintiff? 
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Earnings Capacity: Starting Salary –
Using the Proper Occupation 
 Vocational Rehab experts are an often-overlooked piece of 

the damages puzzle. 

 Plaintiff will utilize a vocational rehab expert to testify regarding 
what profession the plaintiff would have been able to perform 
but-for the negligence/injury at-issue and will provide 
information related to average hourly/annual salary for 
that profession. 

Continued

Earnings Capacity: Starting Salary –
Using the Proper Occupation 

 Economist will use the Vocational Rehab expert’s data to 
project future wage loss. 

 Effective cross-examination of the vocational rehab expert can 
damage the reliability of the entire economist report.  

 Plaintiff spent portion of her pre-injury time as a makeup 
artist at a salon.  Plaintiff’s vocational rehab expert provided 
testimony on the hourly wages based upon BLS data 
for makeup artist.

Example of Attack on Vocational 
Rehab Expert Opinion 

Continued
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 The Problem: 

– The Expert used the wage estimates for a makeup artist in 
the performance/theater setting (BLS Occupation #39-5091). 

– The more accurate job category should have been under 
Cosmetologists (BLS Occupation #39-5012) which has the 
description of “Provide beauty services including…apply 
makeup.”  

Example of Attack on Vocational 
Rehab Expert Opinion 

 The difference:
– Makeup Artist-Performance/Theater (BLS Occupation #39-5091).

– Cosmetologist (BLS Occupation #39-5012).

Example of Attack on Vocational 
Rehab Expert Opinion 

Projection Used by Economist With 
Vocational Rehab’s Input 
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Earnings Capacity: Future Growth

 How does expert 
determine wage growth 
from year to year?  

 Plaintiff’s experts 
typically use a flat rate 
(4%) to determine 
wage growth into the future.  

Continued

 More reliable 
determination of wage 
growth is looking to 
past 5-10 years of 
income of plaintiff 
and determining
growth over that time.  

 More often, growth of plaintiff’s salary in the past 5-10 years is 
less than the 4% provided by the expert.  

Earnings Capacity: Future Growth

Earnings Capacity: 
Personal Consumption
 Does the expert subtract from his 

projections the amount plaintiff would 
have spent on personal consumption?

 Plaintiff’s experts almost always neglect 
to subtract dollar amounts a person 
would have spent on themselves over 
their lifetime.    

Continued
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Earnings Capacity: 
Personal Consumption
 Bureau of Labor Statistics (BLS) releases 

consumer expenditure data that helps 
quantify percentage of income spent by 
individuals in a household based upon 
income levels. 

 Examples include car, food and vices—
smoking, alcohol, entertainment, 
healthcare, clothing, vacations.  

Earnings Capacity: 
Leaves of Absence 
 Do expert’s projections account for 

leaves of absence from work? 

 Expert typically fails to account 
for leaves of absence from work for 
reasons such as temporary loss of 
employment, medical absences, 
or leaving job for personal reasons.   

Continued

Earnings Capacity: 
Leaves of Absence 
 Expert will commit that most 

individuals do not work uninterrupted 
for duration of their working career.  
Even with this admission, expert is still 
reluctant to account for unpaid leaves 
of absence in his/her projections. 
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Household Services
 In Thorn v Mercy Mem’l Hosp Corp, 281 Mich App 644, 661, 

761 NW2d 414 (2008), the court of appeals ruled that the 
category of damages known as “loss of household services” is 
available as an element of damages in a wrongful-death case. 

 Such damages do not fall under the “umbrella of loss of society 
and companionship” but are a distinct element of damages that 
can be awarded by the jury on a proper showing. Id. at 662. 

Continued

Household Services
 The court also held that in a wrongful-death case based on 

medical malpractice, such damages are economic rather than 
noneconomic and therefore are not subject to reduction 
pursuant to the medical malpractice damages cap, MCL 
600.1483. Id. at 666–667.

Household Services
 A party asserting a claim has the burden of proving damages 

with reasonable certainty.  Hoffman v Auto Club Ins Ass’n, 211 
Mich App 55 (1995). 

 Uncertainty as to the amount of damages does not preclude an 
award, but uncertainty as to the existence of damages does. 
Bruno v Detroit Institute of Technology, 51 Mich App 593 (1974).  

 Remote, contingent, or speculative damages may not be 
recovered.  Sutter v Biggs, 377 Mich 80 (1966); Hoffman.  
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 Is there any evidence 
in the case to support 
notion that 
plaintiff performed 
any of these 
household services 
prior to the injury at-issue? 

Household Services: 
Basis for Projections

Continued

Household Services: 
Basis for Projections

 Testimony obtained through family members will be first 
indication of whether plaintiff even performed any household 
services.  

 Plaintiff’s expert will decline to comment on the number of 
hours of household services plaintiff provided.  

Household Services: 
Duration of Projections

 Is there any evidence 
in case to support 
notion that plaintiff 
would have been able to 
perform these household 
services up to age 83? 

Continued
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Household Services: 
Duration of Projections
 Expert will agree that he/she is not a physician.  

 Expert will typically agree that they have not reviewed many 
of plaintiff’s medical records (typically he/she will have 
reviewed zero).  

 Goes back to basis for life expectancy opinion.  

Future Medical Costs: 
Medical Necessity 
 Is there any evidence in 

case from physician 
attesting that services 
projected are medically 
necessary? 

Continued

Future Medical Costs: 
Medical Necessity 
 Expert lacks foundation to 

say what medical care 
plaintiff will need in future.  

 Without testimony from 
healthcare provider attesting 
that certain medical care is needed to a reasonably degree of 
certainty, expert cannot include same in his/her projections. 
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How…do we Combat a Life Care Plan?

 Letter from a treating physician that the Life Care Planner 
relied upon when justifying recommendations in her report.

Life Expectancy: Using 
Plaintiff’s Own Expert’s Testimony
 What evidence from this 

case do you have to support 
notion that plaintiff would 
have lived to age 83? 

 Expert typically will have not reviewed any of plaintiff’s 
medical records, and, thus, will not be knowledgeable 
of plaintiff’s comorbidities.  

Continued

Life Expectancy: Using 
Plaintiff’s Own Expert’s Testimony
 Opinions from other experts in the case regarding life 

expectancy act to eliminate portions of the expert’s 
projections. 
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Q.  What is your opinion as to the life expectancy of the 
plaintiff but-for the alleged negligence in this case? 

A.  My opinion is that he would have lived for an 
additional 15-20 years.   

Question to Plaintiff’s 
Medical Expert(s)

Life Expectancy: Using 
Plaintiff’s Own Expert’s Testimony

Dealing With Denney…
and Daubert to Limit Economic Damages

Presented by

Rob Kamenec
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MCL 600.2922

Michigan’s Wrong Death Act
(6) In every action under this section, the court or jury may award 
damages as the court or jury shall consider fair and equitable, 
under all the circumstances including reasonable medical, 
hospital, funeral, and burial expenses for which the estate is liable; 
reasonable compensation for the pain and suffering, while 
conscious, undergone by the deceased during the period 
intervening between the time of the injury and death; and 
damages for the loss of financial support and the loss of the 
society and companionship of the deceased.

MCL 600.2922(6) 
The word “including” in MCL 600.2922(6) “indicates an intent by the 
Legislature to permit the award of any type of damages, economic and 
noneconomic, deemed justified by the facts of the particular case.”

Denney v Kent Co Rd Com'n, 317 Mich App 727, 731; 896 NW2d 808, 812 
(2016)

 Economic damages include “damages incurred due to the loss of the 
ability to work and earn money....”
 Because an underlying claim ‘survives by law’ and must be prosecuted 

under the wrongful-death act, ... any statutory or common-law 
limitations on the underlying claim apply to a wrongful-death 
action.” Survival damages thus allowed

Continued

Denney v Kent Co Rd Comm

Subsequent cases adopting Denney rule:

 White v FCA US, LLC, 350 F Supp 3d 640 (ED Mich, November 
19, 2018)(applying Michigan law)

 Estate of Langell by Touma v McLaren Port Huron, 2020 WL 
4382791(Mich App, July, 30, 2020) (unpublished) 

Continued
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Denney v Kent Co Rd Comm

The issue and the solution:

 Survivors would not have benefitted from the decedent’s lost 
wages during his/her lifetime. Thus, award of such damages 
is a windfall

– Distinguish from loss of the decedent’s financial support 
of the survivors while alive.

Continued

Denney v Kent Co Rd Comm

 Michigan Supreme Court - not persuaded that the question 
presented should be reviewed. 500 Mich 997; 894 NW2d 608 
(2017)

 Solution: amend the WDA

– Efforts under way.

Daubert/Reliability Statute
In an action for the death of a person or for injury to a person or 
property, a scientific opinion rendered by an otherwise qualified 
expert is not admissible unless the court determines that the 
opinion is reliable and will assist the trier of fact. 

In making that determination, the court shall examine the 
opinion and the basis for the opinion, which basis includes the 
facts, technique, methodology, and reasoning relied on by the 
expert, and shall consider all of the following factors:

Continued
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Daubert/Reliability Statute
(a) Whether the opinion and its basis have been subjected 
to scientific testing and replication.

(b) Whether the opinion and its basis have been subjected to 
peer review publication.

(c) The existence and maintenance of generally accepted 
standards governing the application and interpretation of a 
methodology or technique and whether the opinion and its 
basis are consistent with those standards.

Continued

Daubert/Reliability Statute
(d) The known or potential error rate of the opinion and its basis.

(e) The degree to which the opinion and its basis are generally 
accepted within the relevant expert community. As used in this 
subdivision, "relevant expert community" means individuals who 
are knowledgeable in the field of study and are gainfully 
employed applying that knowledge on the free market.

Continued

Daubert/Reliability Statute

(f) Whether the basis for the opinion is reliable and whether 
experts in that field would rely on the same basis to reach the 
type of opinion being proffered.

(g) Whether the opinion or methodology is relied upon by 
experts outside of the context of litigation.

Continued
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Daubert/Reliability Statute

(2) A novel methodology or form of scientific evidence may be 
admitted into evidence only if its proponent establishes that it 
has achieved general scientific acceptance among impartial 
and disinterested experts in the field.

Continued

Daubert/Reliability Statute
(3) In an action alleging medical malpractice, the provisions 
of this section are in addition to, and do not otherwise affect, 
the criteria for expert testimony provided in section 2169.

 Court shall apply Daubert factors, unless court first finds that 
expert opinions are unreliable under Michigan Rule of Evidence 
702.

 Not all courts allow reliability challenge at trial; most disallow 
if not earlier raised.

Continued

Daubert/Reliability Statute
 Most courts will hold an evidentiary hearing upon request 

of one of the parties.

 Proponent of expert opinion carries the burden of 
proof/persuasion unreliability

 Financial expert opinions are subject to reliability analysis.
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Five questions to ask: 

Reliability & Your Damages Expert
1. Can your financial expert explained complex financial analyses in 

terms that the jury can understand?

 The most qualified expert can lose the jury with spreadsheets, 
discount rates, financial projections, and basically pure eco-talk

2. Is your expert hypothesizing excessively or instead tying the expert 

opinion to a discernible methodology?

 The more the opinion is based on the relevant facts, the 
more reliable and convincing the opinion.

Five questions to ask: 

Reliability & Your Damages Expert
3. Is your expert relying on his/her own facts and data, 

the or those supplied by counsel?

 Be assured this question will be asked during cross-
examination.

4. Will your expert survive a reliability contest?

 The most convincing expert is no expert at all if the opinions 
are stricken as unreliable.

Five questions to ask: 

Reliability & Your Damages Expert
5. Is your expert willing and able to assist in opposing the 

Daubert motion brought against your expert and preparing 
the Daubert motion brought against the opposing expert?

 Budgetary concerns are important, including the unnecessary 
use of multiple expert witnesses.
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The Appellate Perspective
Be aggressive with financial damage claims.

 Absent effective cross-examination, little chance of 
overturning or reducing a "lottery ticket" type verdict.

 Absent calling your own financial expert/economist, 
little chance of remittitur.

 Lack of a Daubert challenge likely waives any reliability 
issue on appeal.

Continued

The Appellate Perspective

 Submission of your own financial analyses gives the appellate 
court an alternative to the inflated verdict.

 Challenge verdict forms that are not supported by the expert 
testimony, and those portions of the form that are unrealistic 
(life expectancy, work expectancy, lack of reduction of present 
value, discount rates too low and inflation rates too high).

Conclusion

 Be on guard for opinions about losses that exceed 
the boundaries of reason.

 Lost profit damages are not equivalent to "the purchase 
of a winning lottery ticket" and are limited to the actual 
damages sustained.

 Sostchin v Doll Enterprises, Inc, 847 So 2d 1123, 1129 
(Fla App, 2003)
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Questions & Answers
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We Want to Hear From You!

Today’s Presentation
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Thank You!
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