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Conducting Effective Internal Investigations
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Conducting internal investigations in the wake of an

employee complaint can be an overwhelming and challenging
experience for employers of all sizes. Performed effectively,
internal investigations can be an invaluable tool for correcting
problematic behavior, instilling confidence in employees, and
heading off potentially damaging litigation. However, ineffective
investigations can foster or worsen harassing behavior, deter
employees from coming forward to report issues, or even result
in a major damage award against an employer. This Q&A
describes the importance of effective internal investigations,
recommends best practices for conducting such investigations
from start to finish, and details potential pitfalls for employers to
avoid when preparing to conduct an internal investigation after a
complaint.

WHY IS IT IMPORTANT FOR EMPLOYERS TO CONDUCT
EFFECTIVE INTERNAL INVESTIGATIONS?

Nearly every employer, at some point, will face an employee
complaint of some kind.! Whether an employer adequately
responds to such complaints is critically important to the
employer’s security and success in a variety of ways. First,
internal investigations can identify violations of company policy
and help employers formulate an appropriate response to prevent
the offending behavior in the future.? Additionally, effective
internal investigations can instill confidence in employees

and encourage them to come forward to report potentially
problematic behavior in the future.® Increased employee
reporting can help employers spot patterns and identify a need
for further training and education.*
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Effective internal investigations can also minimize or even eliminate
employer liability for work-rule violations such as harassment, retaliation,
or discrimination.® For instance, an employer's comprehensive response
to an employee complaint allows the employer to manage and respond to
the problem before it can expand into litigation. Further, the US Supreme
Court has determined that an employer can avoid liability entirely (or
at least limit damages) for unlawful harassment by a supervisor if the
employer attempts to investigate and remediate the harassment in good
faith.® As a general rule, employers are vicariously liable to victimized
employees if a supervisor's harassment culminates in a tangible
employment action” or "for an actionable hostile environment created
by a supervisor with immediate (or successively higher) authority over
an employee.”® But in Burlington Industries, Inc. v. Ellerth and Faragher v.
City of Boca Raton, the Supreme Court held that employers may rely on
an effectively conducted internal investigation or other remedial effort as
an affirmative defense to liability under Title VII of the Civil Rights Act
of 1964 if no tangible employment action was taken (the Faragher/Ellerth
defense).? Specifically, an employer may invoke the Faragher/Ellerth defense
and avoid or limit Title VII liability by showing that (1) the employer
"exercised reasonable care to prevent and correct promptly any [harassing]
behavior,” and (2) the employee "unreasonably failed to take advantage
of any preventative or corrective opportunities provided by the employer
to avoid harm or otherwise.”!° The Faragher/Ellerth defense has been
nearly universally accepted by state courts applying the doctrine to their
respective jurisdiction's analogues.!!

WHAT CAN EMPLOYERS DO TO PREPARE FOR AN INTERNAL
INVESTIGATION?

Before responding to an employee complaint, employers should first create a
plan for how an investigation should proceed. Specifically, employers should
make the following decisions before commencing an investigation:

(A Select who will be Interviewed. At the very least, the complainant, the
party being complained about, and close third-party eyewitnesses should
be interviewed.!?

(A Determine what will be investigated. Employers should readily identify
the purpose and scope of the investigation to avoid complicating it by
analyzing facts that are too far afield from the complaint.'?

A Identify what documentary evidence should be collected. Brainstorm
potential documents that might be helpful, including personnel files and
e-mails,* and establish collection protocols if necessary.
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Decide who will investigate. Selecting the appropriate investigator is one
of the most important decisions an employer can make when faced
with a complaint.!® Ideal investigators should be objective to the parties
involved and issues raised,!® familiar with the employer's policies,!”
able to build a rapport with the parties involved while still being
perceived as neutral,'® and familiar with best practices for conducting
internal investigations.!® Employers may use internal staff to investigate
(HR staff members are a common choice) or retain a third-party
investigator, including outside counsel.?’ Although the use of outside
counsel to conduct an investigation can provide the employer with the
protection of the attorney-client privilege, employers should remember
that the privilege is waived if the employer places the investigation "at
issue” in a subsequent litigation (such as invoking the Faragher/Ellerth
defense).?!

WHAT ARE BEST PRACTICES FOR EMPLOYERS CONDUCTING EFFECTIVE
INTERNAL INVESTIGATIONS?

Internal investigations can be complicated and fast moving, and it can
sometimes be difficult for employers to keep track of all the steps to follow.
Certain step-by-step practices, however, listed below, can guide employers
to a prompt and effective investigation and resolution to an employee
complaint:

J
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Take interim action if necessary. While an investigation is underway;,
certain protections may be necessary to prevent a tense situation

from escalating.? Common interim actions include adjusting work
schedules or assignments to keep two employees from encountering

one another during the pendency of an investigation.?®> However, it is
critically important to ensure that any changes made to the complaining
employee’s work environment are not unfavorable to avoid a retaliation
complaint in the future.?*

Conduct thorough, confidential interviews. Once an employer has
identified the proper parties to interview, properly conducted interviews
are essential. Employers should focus on maintaining the utmost
confidentiality, although some information may have to be shared

with other employees. While employers should inform witnesses

that interviews are confidential, they should not promise absolute
confidentiality to any witness taking part in the investigation.?® Interview
questions should be open-ended and straightforward, and interviewers
should be prepared to follow up on any information a witness may
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offer.26 Moreover, interviewers should be armed with as many facts as
possible to assist the interviewer in evaluating credibility.?”

(A Make independent credibility determinations. Some of the most difficult
cases to investigate are so-called "he said, she said” cases, or cases where
witnesses provide conflicting or self-serving information.?® In these
instances, making a determination at the conclusion of the investigation
necessarily requires evaluating the credibility of the witnesses in question.
The Equal Employment Opportunity Commission has recommended four
factors to consider when evaluating witness credibility:

1. Inherent plausibility: is the testimony believable on its face?

2. Demeanor: did the witness seem to be telling the truth or lying?

3. Corroboration: is there witness testimony or physical evidence that
corroborates the party's testimony?

4. Past record: did the alleged harasser have a history of similar behavior
in the past??®

Interviewers with prior familiarity with witnesses may consider historical
interactions with the parties to evaluate credibility but should take care to
do so with the goal of objectivity in mind.

A Reach a determination. After all relevant evidence has been gathered
and reviewed and all witnesses interviewed, employers should reach
a determination as to whether the harassment or other complained-of
conduct occurred.®® In cases where an employer is faced with conflicting
evidence, the employer should focus on answering the following
question, based on its independent credibility determination: is it more
likely than not that that the incident occurred?

WHAT SHOULD EMPLOYERS DO AFTER AN INTERNAL INVESTIGATION
HAS CONCLUDED?

Once the internal investigation has concluded and a determination has been
reached, employers have three primary responsibilities: (1) create a written
report; (2) communicate the decision to the employees who are directly affected
by the investigation; and (3) follow up to prevent future similar incidents.

A well-drafted written report should be an employer’s ultimate goal at
the end of an internal investigation.®! A thorough written report documents
the process the employer took to investigate the complaint, the information
received, and the basis for the determination, and is a key tool for future
review and even potential litigation stemming from the incident.?? A
complete written report should describe the following:
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The incident(s) investigated, with specific dates;

The parties involved;

All key factual and credibility findings, including whether any legal or
other sources were referenced;

A Applicable employer policies and guidelines and how they were factored
into the investigation;

Specific conclusions and determinations;

The party (or parties) responsible for making the determination;

Any issues that could not be resolved, and the reason for the lack of
resolution; and

1 All actions taken by the employer.3?
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The written report should be submitted to any ultimate decision makers and
maintained as a company record.? Once the written report has been finalized,
the employer should communicate the results of the investigation to the parties
involved.?® If an employee is disciplined (or terminated) for a violation of the
employer's policies, that corrective action should be communicated, along with
the basis for the action.®® If the complained-of employee will remain in contact
with the complainant, the employer should strictly inform the employee that
retaliation will not be tolerated.?” Further, the employer should promptly notify
the complaining employee that his or her complaint has been investigated and,
if necessary, that action was taken, even if the details cannot be shared with
the complainant due to confidentiality concerns. Such prompt notification
shows the complainant that his or her complaint was taken seriously, which
may have the effect of limiting future litigation.8

Finally, the employer should engage in proactive follow-up to prevent
similar future occurrences. Employers should take the opportunity to remind
managers that retaliation against any parties involved in the investigation is
unacceptable, and encourage them to monitor the workplace to avoid similar
instances of the complained-of behavior. Employers should also compare the
behavior or incident complained of with other recorded and investigated
incidents to determine if a pattern of problematic behavior exists in the
workplace. If so, the employer should consider whether additional training
or corrective measures are necessary.>’

WHAT SHOULD EMPLOYERS AVOID WHEN CONDUCTING AN INTERNAL
INVESTIGATION?

Employers should take care to avoid particular pitfalls when conducting
internal investigations. The practices listed below could expose employers to
costly litigation or delayed resolution of complaints. Specifically, employers
should avoid:
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A Ignoring employee complaints without commencing an investigation;

A Delaying investigation of an employee’s complaint;

4 Commencing internal investigations without a well-established plan in
place;

4 Selecting an investigator that is neither experienced nor objective;

A Interviewing only witnesses that would be biased, or otherwise favorable
to the employer or complainant;

(A Failing to reach a determination and communicate that determination
to necessary employees, if such communication would not raise
confidentiality concerns; and

d Failing to create a written report documenting the investigation.

An effective internal investigation can improve employee confidence,
limit or avoid employment law liability for an employer, and create an
overall improvement in the employer’s work environment. Employers
should take note of the best practices and pitfalls described above when
conducting internal investigations and conduct investigations accordingly
when faced with employee complaints to avoid negative consequences in
the future.
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