HotelExecutive.com

YOUR VIEW FROM THE TOP

May 2008

Designer Hotels Are In Fashion: But Care Should Be
Taken To Avoid A Major Faux Pas

By Theodore C. Max, Partner, Sheppard, Mullin, Richter &
Hampton LLP

In 1990, the Italian designer,
"Krizia" Mariuccia Mandelli, known
for Krizia and Krizia Uomo lines,
opened the Krizia K Club on the
Antiguan Island of Barbuda in the
West Indies. Since that time, a pa-
rade of designers have given
permission for the use of their la-
bels in the hospitality industry:
Diesel (South Beach, Miami), Ver-
sace (Palazzo \ersace in
Queensland, Australia and Versace
Palazzo in Dubai, United Arab Em-
igrates), Ferragamo (Lungarno
Hotels in Florence, ltaly), Armani
(Dubai and Milan in 2008), Bulgari
(Milan and Bali) Ralph Lauren (the
Round Hill Hotel and Villas Resort in Jamaica), Anouska
Hempel (The Hempel (London) and Blakes Hotels in Ams-
terdam and London); Antonio Miro (Hotel in Bilbao, Spain),
Todd Oldham (The Hotel in Miami, Florida); and John Rocha
(The Morrison Hotel in Dublin, Ireland). Each of these luxury
hotels involves a great deal of foresight and planning in lo-
cations around the world.
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The move by international fashion labels into the hospitality
industry is a logical extension of the strong brand awareness
accorded high profile designers and their fashion brands.
Fashion designers can greatly enhance a property by lend-
ing the cachet and prestige of their brand name as well as
through their design talents. The hotel experience gives the
designer a perfect platform for advertising and marketing the
lifestyle and high luxury that are represented by their brands.
Numerous consumers visiting designer hotels or frequent-
ing the five star facilities are permitted to experience and
spread the word and image of lifestyle of the designer's
brand. or example, the Palazzo Versace with its gold lion
heads, roman columns and vibrant prints celebrates all that
is Versace.

But care must be taken to avoid potential liability that may
arise from the application of fundamental agency principals

to the hotel management agreement. Recently, a jury in
Maryland in the United States District Court for the District of
Maryland found for the owner and held that Ritz Carlton (and
Marriot International) had breached in hotel management
agreement and its fiduciary duty by building a new Bulgari-
branded hotel only seven kilometers from the Ritz Carlton
Bali Resort & Spa under which Ritz Carlton served as an
agent. The jury awarded $382,304 in compensatory dam-
ages and $10 million in punitive damages, plus attorney's
fees. (1)

The Bulgari decision is a serious reminder that, while the
hotel management agreement is the cornerstone of the busi-
ness relationship, including setting forth the parameters for
the branding, the guest perception, financing, ownership
structure and day-to-day operations, courts will apply com-
mon law agency principles, which may, contrary to the
language in the agreement, impose fiduciary obligations or
to provide for termination of a hotel management agreement
if it can be shown that the operating firm has breached the
management agreement or its fiduciary duty to the owner.
This is not the first result of this type. In fact, there has been
a long line of cases which involved similar findings.

For example, recently in 2660 Woodley Road Joint Venture
v. ITT Sheraton Corp., a jury in the United States for the Dis-
trict of Delaware awarded almost $15 million in actual
damages and over $37.5 million in punitive damages against
ITT Sheraton Corp. based upon its alleged breach of its
management agreement and fiduciary duties and claims as-
serted relating to its use of a Sheraton purchasing program
and failure to pass volume discounts on to the owner. While
the damages awards were reduced on appeal and the Third
Circuit Court of Appeals held that the evidence did not sup-
port an award for breach of agency provision of the
management agreement, the Third Circuit nevertheless up-
held the termination of the management agreement,
notwithstanding the fact that the management agreement
had "no cut" provisions. In Woodley, the district court held
that the owner had the power to terminate the agency rela-
tionship, especially where the evidence demonstrated that
the operator had received "kickbacks" and "commercial
bribes" from its vendors but had not shared these benefits
with the owner. The Third Circuit Court of Appeals affirmed
in part and remanded the case and vacated the $10,260,000
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award for breach of contract, affirmed the award for breach
of fiduciary duty and reduced punitive damages to
$2,025,000.

Any breach of a fiduciary duty by the hotel operator might
lead to a similar result. This is significant because licensors
or franchisors in the hotel industry may no longer rely solely
on a contractual provision to deny that an agency relation-
ship exists or to state that the management agreement may
not be terminated. The only exception to this general rule is
where the "power is given as a security" or "[a] power is cou-
pled with an interest" for the benefit of the managing party.
See Government Guarantee Fund of the Republic of Finland
v. Hyatt Corp., 95 F. 3d 291 (3d Cir. 1996); Pacific Landmark
Hotel, Ltd. v. Marriott Hotels, Inc., 19 Cal.App.4th 615, 624-
25 (Court of Appeal, 4th Dist. 1993). A principal may grant
an irrevocable agency power for the purpose either of fur-
nishing a security to protect a debt or other duty, or
facilitating the performance, effectuating the objects, or se-
curing the benefits of a contract. Restatement (Second) of
Agency (1950) A§ 138 cmt. c)). Essentially, an agent must
have some owned interest in the hotel for a management
contract's provision stating that the agency is irrevocable to
be effective. The existence of a franchise with a brand name
has been held to be not enough because franchise agree-
ments are generally severable and independent from the
management contracts and different hotels may be man-
aged by others. See, e.g., Woolley v. Embassy Suites, Inc.,
227 Cal.App.3d 1520, 1533 (Court of Appeal, 1st Dist. 1991).

This relationship in the profession of hotel management is
different from other licenses or franchise agreements. In a
litigation context, the court will look at the actual obligations
and actions to determine the actual nature of the parties' re-
lationship. Courts, and perhaps more importantly, juries may
look beyond the actual terms of the contracts to the rela-
tionship between the parties and the history of performance
to determine the nature of the relationship that exists and
the duties owing under the relationship. Unlike a typical fran-
chise or license, barring the unlikely existence of an agency
coupled with an interest, the case law will usually permit the
owner to revoke the agency and terminate the management
agreement at will. Notwithstanding strict termination clauses
in the management contract and the subordination agree-
ment with the creditor, the hotel owner nevertheless is still
allowed to revoke the agency. Once the revocation has been
made, the manager will be required to vacate the premises
upon the request of the owner.

As a result, care must be taken in draft the hotel manage-
ment agreements to counsel clients as to the possible risks
and liabilities associated with the structure and nature of the

relationship and agreement. In addition, both the owner and
the hotel management company need to take care that there
are no risks associated with the transaction and no possible
issues that may subject the management company (and the
owner of the second hotel property) to potential liability or
risks associated with another hotel property in the vicinity.
The recent jury decision in Karang Mas Sejahtera (KMS) v.
Ritz Carlton Co. LLC is a reminder of the important differ-
ences between a "power coupled with agency" and a
terminable agency agreement and the risks that may result
if care is not taken in understanding pre-existing relation-
ships and these basic agency principles.

[1] Karang Mas Sejahtera (KMS) v. Ritz Carlton Co. LLC, (D.
Md. February 5, 2008). Post trial motions have been noticed
and it is possible that this matter will continue until the pend-
ing motions are resolved and the right of appeal exhausted.

Theodore C. Max is a member in the Intellectual Property
Section in the New York office, where he focuses on litiga-
tion. Mr. Max combines his skill and experience as a trial
attorney with his knowledge of copyright, trademark and in-
tellectual property law in servicing the firm's diverse clientele.
Mr. Max has counseled clients on and litigated numerous
cases involving issues on the cutting edge of copyright and
trademark law. He has assisted clients in identifying, pro-
tecting and preserving their intellectual property assets,
including seeking registration of rights in the United States
and internationally and taking action against infringements of
copyrights, trademarks and trade dress. He also has experi-
ence developing and implementing anti-counterfeiting
programs and pursuing civil and criminal enforcement reme-
dies. Mr. Max has actively litigated intellectual property
issues, as well as licensing and franchise disputes, and the
rights of publicity and privacy. He successfully has repre-
sented clients in all types of civil litigation, including alternate
dispute resolution proceedings and mediation, trials and ap-
peals. He has counseled representatives of some of the
world's finest designers of fashion apparel and accessories
with respect to their intellectual property concerns and prob-
lems, including Louis Vuitton Malletier, Emilio Pucci, Celine,
Donna Karan, Kooba, Tarina Tarantino and Daryl K. In addi-
tion, he has assisted such rising stars in the fashion world as
Peter Som and Rafe. He also has extensive experience in lit-
igating commercial disputes in New York state and federal
courts. Mr. Max can be contacted at 212-332-3602 or
tmax@sheppardmullin.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


