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ADDITIONAL REPORTING REQUIREMENTS ON FORM 8-K TO
BECOME EFFECTIVE AUGUST 23, 2004

n August 23, 2004, amendments
Oto Form 8-K will go into effect.
The amendments, adopted in March
2004 with technical amendments on
August 4, 2004, are intended to help
bring about the "real time issuer
disclosure" mandate in Section 409 of
the Sarbanes-Oxley Act of 2002.
Since these new rules greatly expand
the required Form 8-K disclosure
items (and shorten the time for
filing), public companies need to
adapt their disclosure controls and
procedures to avoid potentially
serious consequences for non-
compliance.

Amended Disclosure
Requirements
The following events, which were
not previously required to be reported
on Form 8-K, must be reported within

the time frame discussed below
commencing August 23, 2004:

e Entry into a material definitive
agreement not in the ordinary

(Item 1.01%)
(disclosure of letters of intent and
other non-binding agreements is
not required);

e Termination of a material definitive
agreement not in the ordinary
course of business (Item 1.02%);

e (Creation of a material direct
financial obligation or a material
obligation under an off-balance
sheet arrangement (Item 2.03%*);

e Triggering events that accelerate
or increase a material direct
financial obligation or a material
obligation under an off-balance
sheet arrangement (Item 2.04%*);

e Material costs associated with exit

course of business

or disposal activities (Item 2.05%*);
Material impairments (Item 2.06*);
Notice of delisting or failure to
satisfy a continued listing rule or
standard; or transfer of listing
(Item 3.01);

Non-reliance on previously issued
financial statements or a related
audit report or related audit report
or completed interim review (ltem
4.02%) (i.e., restatements);
Unregistered sales of equity
securities (Item 3.02);

Material modifications to rights of
security holders (Item 3.03);
Departure of directors or principal
officers, election of directors, or
appointment of principal officers
(Item 5.02); and

Amendments to Articles of
Incorporation or Bylaws (ltem
5.03).

*Subject to safe harbor. See section heading entitled “Safe Harbor and Form Eligibility Consequences for Failing to Timely File.”
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Other disclosure items currently required on Form 8-K
have been renumbered, and are required to be reported
sooner. A one-page summary of all Form 8-K disclosure
items under the new rules is included as Appendix A to
this Client Update. A more detailed summary is attached
as Appendix B. The SEC has indicated that analysis of the
trigger event is not required in the report. Exhibits are not
required except for those that were required under the
previous Form 8-K requirements; however, the related
exhibits will in many cases be required on the next Form
10-Q or 10-K.

Filing Deadline

Reports required to be filed on Form 8-K must be
made within four business days after the trigger event.
This deadline applies to all required disclosures, except
for financial statements of an acquired company, which
may be filed up to 71 calendar days after the due date
of the initial Form 8-K filing. Like current practice,
disclosures under Regulation FD and
disclosures do not have a deadline. In many cases,
where information is not available at the time of the
initial report, a follow-up report is required within four

voluntary

business days of when the information becomes
available.

Safe Harbor and Form Eligibility Consequences
for Failing to Timely File

Failing to timely file a report on Form 8-K for the
events described in Items 1.01, 1.02, 2.03, 2.04, 2.05,
2.06 and 4.02(a) will not be deemed a violation of
Section 10(b) and Rule 10b-5 under the Exchange Act,
meaning that private plaintiffs cannot recover damages
for such an 8-K filing violation. This safe harbor does not
apply to the previously-existing Form 8-K disclosure
items, to the disclosure items removed from Form 10-Q
to Form 8-K (unregistered sales of securities and material
modifications to rights of security holders), or to the new
disclosure items regarding exchange listing, departures
of directors and principal
amendment of charter documents. This safe harbor also
does not alleviate liability if the company has a duty to
disclose any of the safe harbor events under general
anti-fraud principles. The safe harbor also does not
protect the company from liability to private plaintiffs for
any material misrepresentations or omissions in the Form
8-K, and does not prevent the SEC from seeking

executive officers, or

remedies, including civil damages, in an enforcement
action. Importantly, a company which fails to timely file
the above designated reports for the safe-harbor items
will not lose eligibility to use Form S-2 and S-3
registration statements. However, eligibility to use Form
S-2 and Form S-3 will continue to depend on timely filing
of Form 8-Ks for all of the non-safe harbor items. Rule
144 has been clarified to indicate that its availability is
not affected by any late or absent Form 8-K filings. Also,
failing to file a Form 8-K or making an untimely filing,
could call into question the efficacy of a company's
disclosure controls and procedures.

What You Should Do Now

Public companies should review and revise their
disclosure controls and procedures to ensure that
information concerning Form 8-K triggering events is
immediately made available to the principal executive
officers with responsibility over SEC reporting. This will
in turn require that persons responsible for many
business functions, including finance, treasury, business
development, human resources and stock transfer, are
aware of the Form 8-K disclosure obligations relevant to
their functions. This will require them to be aware of the
technical details of the disclosure obligations, and
companies may wish to provide the relevant pages of
Appendix B of this Client Update to persons in charge of
various business units that would first have knowledge
of triggering events. Companies may wish to send out
frequent reminders of the new disclosure obligations,
especially during the first several months after these
rules become effective. Many of the new disclosure
items require difficult judgments of materiality, and a
company should have in place a procedure to evaluate
and resolve these issues within the four business day
filing deadline. A subcommittee of the disclosure
committee may serve this purpose. Before executing or
terminating any material agreement, companies should
consider the disclosure requirement, and should pre-
negotiate the language of the disclosure with counter
parties where applicable. Companies may wish to revisit
the authority of lower level officers to enter into
agreements that could be deemed material, including
employment and other compensatory agreements.
Companies must also put in place a tracking method for
the follow-up disclosures required by many of the new
Form 8-K items.



If you have any questions concerning these rules or any other aspect of the securities laws, please do not hesitate to
call any of the following members of our Public Company Team:

Richard Babcock...........ccoooo... (714) 424-2888 Lou Meisinger .........cccco.occooun. (310) 228-3716
Erin Chislock ..ol (805) 879-1817 Peter M. Menard .................... (213) 617-5483
Gretchen W. Corbell .............. (213) 617-5450 Linda G. Michaelson................ (213) 617-5475
John J. Hentrich ...................... (858) 720-8942 Joseph E. Nida ... (805) 879-1811
C. Thomas Hopkins ................ (805) 879-1813 James J. Slaby ... (213) 617-5411
Charles S. Kaufman ................ (213) 617-5473 Steffani M. Stevens ................ (858) 720-8930
Stephen R. LaSala ................. (858) 720-8987 Richard E. Troop..............oooeen. (213) 617-4154
Johnn C. Lee ..o (858) 720-8938 John D. Tishler ........................ (858) 720-8943
SuLian LU oo (213) 617-5546 Robert L. Wernli, Jr. ............... (858) 720-8941
William T. Manierre ................ (415) 774-3283
DISCLAIMER

Sheppard, Mullin, Richter & Hampton LLP has used reasonable efforts to ensure the accuracy of this publication at the time of printing. Sheppard Mullin's
lawyers and its employees disclaim any liability for any inaccuracy or error that may appear in this publication. This newsletter is not a complete description
of the Securities Exchange Act of 1934 or the rules promulgated by the SEC thereunder and does not constitute legal advice applicable to any particular
situation. There are a number of exceptions to the general rules described in this newsletter which could significantly affect their application in particular
circumstances. Applicability of the legal principles discussed may differ substantially in individual situations. The information contained herein should not be

construed as legal advice.
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