
The image of 36 women wearing skimpy orange dress-
es at a World Cup soccer match last June raised the 
ire of Fédération Internationale de Football Associa-
tion (“FIFA”), which had two of the women arrested 
for organizing the ambush marketing stunt on behalf of 
Dutch beer brewer Bavaria. Meanwhile, Nike’s “Write 
the Future” soccer-themed commercial, which is a 
3-minute magnum opus featuring players from various 
national teams that qualified for the World Cup 2010, 
was allowed to launch an epic reign on YouTube unfet-
tered by any interference from FIFA. Commentators 
have already pointed out that the players involved in 
Nike’s “Write the Future” campaign had disappointing 
World Cups: Ronaldinho didn’t even make the Bra-
zil squad, while Cristiano Ronaldo, Wayne Rooney, 
Franck Ribery, Didier Drogba and Fabio Cannavaro 
were all knocked out of the World Cup 2010 before the 
quarterfinals, each after enduring various misfortunes. 
But that did not stop the spot from generating major 
brand exposure for Nike and accumulating more than 
21,200,000 hits and counting on YouTube.

How can FIFA justify having women arrested for 
wearing orange dresses while doing nothing against 
Nike? Only FIFA can definitively answer this riddle, 
but FIFA itself publicly forecasted that it would take 
this approach months before the World Cup 2010 even 
began.

With respect to Bavaria, FIFA indicated that it 

would aggressively prevent the use of fans as “walking 
advertisements”, calling this one of its primary objec-
tives and pointing to Bavaria’s orange lederhosen stunt 
in 2006 as an example of what it would not tolerate. 
So it should have come as no real surprise that FIFA 
would go after Bavaria at the slightest provocation. 
The irony in pursuing such modest ambush efforts is 
that sometimes the response generates exactly the type 
of publicity that the ambusher was seeking to gener-
ate in the first place. Indeed, that is what happened for 
Bavaria, where a relatively minor local stunt ended up 
generating worldwide exposure solely because of the 
arguably disproportionate response that it provoked.

With respect to Nike, it’s possible (though unlikely) 
that FIFA elected to let Nike run its campaign, because 
it did not want to bring even more attention to the spot. 
Or maybe FIFA thought it just didn’t have a reasonable 
legal basis for pursuing a claim against Nike.

In the United States, we do not generally arrest am-
bush marketers for campaigns that fall short of coun-
terfeiting. But from time to time, we do find opportu-
nities to sue them when the circumstances warrant it. 
The rules of the road for tying into the excitement sur-
rounding major sporting events without authorization 
are defined in the United States primarily by the federal 
Lanham Act, which prohibits the unauthorized use of 
a third party’s registered trademark in connection with 
the sale, offering for sale, distribution, or advertising of 
the ambusher’s goods or services if such use is likely 
to cause consumer confusion or likely to deceive as to 
affiliation, connection, association or origin (i.e. likely 
to cause viewers to think that the unauthorized cam-
paign is endorsed by or affiliated with the event being 
ambushed). Relatedly, the federal Trademark Dilution 
Act prohibits the unauthorized commercial use of a fa-
mous mark that tarnishes or dilutes the distinctiveness 
and ability of such mark to identify the source of the 
goods associated with it, even though there is no con-
fusion as to source.
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Using these legal principles to its advantage, the 
United States Soccer Federation (“USSF”) sued The 
Sports Authority (“TSA”) last June, accusing the 
sporting goods retailer of running television and Inter-
net ads tied to the World Cup 2010. The USSF serves 
as the national governing body of all things soccer in 
the United States and owns and controls the U.S. Soc-
cer shield logo that appears above the heart on all U.S. 
national team uniforms. In its suit, the USSF claimed 
that TSA “infringed its trademarked crest and logo” 
by showing MLS Revolution player Taylor Twellman 
wearing the official national team uniform without per-
mission in an ad that ran on Facebook and YouTube 
and that was televised during the June 12, 2010 World 
Cup match between England and the United States. Al-
leging unfair competition and trademark infringement 
under the Lanham Act, as well as unjust enrichment 
and state common law claims, the USSF obtained a 
temporary restraining order and preliminary injunction 
against TSA’s ad the same afternoon it filed suit.

In contrast with the depiction of official U.S. soc-
cer trademarks in the enjoined TSA ad, the Nike spot 
featured no official FIFA crests, emblems, logos, slo-
gans, trophies, or other FIFA registered trademarks. 
Instead, the Nike spot portrayed fast-paced soccer 
play in a mythical stadium interspersed with scenes of 
the good things and bad things that follow the players 
based on the good things and bad things that happen 
to them on the field. The Nike spot did feature sev-
eral of the marquee players in their official national 
team uniforms, but with the exception of the England 
away jersey, the official uniforms featured in the spot 
were manufactured by Nike and since Umbro makes 
the England away jersey and Nike owns Umbro, that 
uniform was effectively manufactured by Nike, too. So 
it was likely a relatively straightforward legal exercise 
for Nike to secure permission from each national team 
to use those marks in its spot, allowing Nike to au-
thentically capitalize on the World Cup 2010 without 
blatantly infringing on FIFA’s rights.

Although that approach would not necessarily be 
bulletproof under applicable United States law, in this 
instance Nike seems to have followed the very play-
book that FIFA itself mapped out for non-sponsors 
who wanted to tie into the World Cup 2010. As part 
of its Rights Protection Programme, FIFA indicated 
that “an advertisement using an Official Mark (such as 
emblems, words, slogans, event titles, etc.) creates an 

Unauthorised Association”, whereas “advertising and 
merchandise using material related to football or the 
host country in general is allowed,” arguably giving 
non-sponsors more latitude than they would otherwise 
have under the Lanham Act in the United States and 
paving the way for Nike’s “Write the Future” cam-
paign and similar initiatives by other non-sponsors.

The guidance given by FIFA and the way the Nike 
spot carefully avoids featuring uniforms, logos, crests, 
emblems, slogans or other legally-protected elements 
owned by FIFA is reminiscent of a spot that Subway 
created around the Vancouver Winter Olympics earlier 
this year. Yet in contrast with the permissive position 
broadly articulated by FIFA, the United States Olym-
pic Committee (“USOC”) strongly condemned the 
Subway spot at the time.

The Subway spot opens with Michael Phelps div-
ing off the starting block, and instead of doing a flip 
turn at the end of the pool, the heralded gold medal-
ist crashes through the outside wall of the natatorium, 
churns up concrete as he swims through the parking 
lot and continues across the wheat field while a map 
shows his trajectory being bound for Vancouver and 
a voiceover narration explains that Phelps fuels up on 
Subway sandwiches “so he can get to where the action 
is this winter”. McDonald’s is, and has long been, the 
Official Sponsor of the Olympics in the QSR category 
and pays handsomely for the privilege. McDonald’s 
reportedly complained that Subway was trying to pass 
itself off as the official fast-food sponsor of the Van-
couver Winter Olympics, even though McDonald’s 
had bought those rights. In response to hearing that 
McDonald’s was upset about the spot, Subway’s CMO 
reportedly announced, “I’m Lovin’ It!”

Ambushers can legitimately claim that no one 
holds exclusive rights over the excitement that comes 
from a major sports event, and tying into that excite-
ment using complimentary imagery and other popular 
techniques is just good business. But the Olympics de-
serve special handling when it comes to pulling off an 
ambush marketing campaign. First, if a non-sponsor is 
using an Olympic athlete in the campaign, care must be 
taken not to jeopardize the athlete’s status, and the rule 
of thumb is that campaigns featuring Olympic athletes 
need to be continuous rather than concentrated during 
the Games in which the athlete competes. Subway’s 
campaign met that test because it has featured Phelps 
in several different campaigns, some coinciding with 
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the Olympics and some not.
But even if an Olympic athlete isn’t involved, the 

Olympic symbol of five interlocking rings is granted 
extraordinary protection against unauthorized use. Un-
der the Amateur Sports Act, even the word “Olympics” 
has essentially been removed from the vocabulary 
of marketers unless they are official sponsors of the 
USOC. 36 U.S.C. § 220506. Moreover, the Act grants 
the USOC exclusive use of the word “Olympic” in 
certain contexts without requiring the USOC to prove 
that the unauthorized use was confusing and without 
regard to the defenses typically available to a defen-
dant that is sued for a trademark violation under the 
Lanham Act. San Francisco Arts & Athletics, Inc. v. 
United States Olympic Committee, 483 U.S. 522, 531 
107 S.Ct. 2971, 2978 (1987) (affirming an injunction 
against a nonprofit group’s use of the “Gay Olympics” 
as the name of its athletic competition). Recognizing 
this special protection, the Subway campaign carefully 
avoided using either the term Olympics or the Olympic 
rings. Indeed, some knowledge of geography is needed 
to fully understand the Subway spot because the map 
that’s depicted doesn’t even identify Vancouver as the 
city that Phelps is “swimming” toward.

Finally, beyond the legal exposure is the public 
pressure that can be brought to bear if the Olympics 
wants to embarrass the ambusher, as the USOC sought 
to do with Subway through public statements at the 
time that ambush campaigns undermine the ability of 

the Olympic movement to raise revenue for the ath-
letes who compete.

The federal Lanham Act and state unfair compe-
tition laws provide event organizers (and in some in-
stances their licensees) with powerful recourse against 
ambush marketers who do “cross the line” in the United 
States, but “the line” is less black and white than it is 
a grey range of activity. And as the differing positions 
of the USOC and FIFA demonstrate, the shades of grey 
can vary based on the event being ambushed and the 
entity in charge of such event. As a result, in evalu-
ating those popular ambush techniques that present 
little or no risk when used in isolation or in connection 
with one major sporting event, care should be taken to 
evaluate the laws that apply to the particular event in 
question and the cumulative effect of each campaign 
element so that a campaign that legitimately ties into 
the excitement of the event does not also expose the 
ambusher to undue risk of liability.
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