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On Aprﬂ 27, 2011, the U S. Supreme Court held in AT&T v. Concepcmn that the Federal
Arbltratlon Act preempts California’s rule classifying most collective arbitration waivers in con-
sumer contracts as unconscionable.”! The Court referred to this rule as the “Discover Bank rule,”
after Discover Bank v. Superior Court.2 In Concepcion, the Ninth Circuit Court of Appeals affirmed
a trial court’s finding, based on Discover Bank, that a class action waiver in a form arbitration
agreement was unconscionable because 1) the contract was a contract of adhesion, 2) the damages

. at issue were small (averaging $30 per class member), and 3) the plaintiff alleged a scheme to cheat

€ _ consumers out of small sums of money.

The U.S. Supreme Court reversed. Writing for a 5-4 maJorlty (Justice Thomas wrote a concur-
rence), Justice Scalia concluded state laws that undermine the enforceability of class action waivers
in consumer arbitration agreements improperly obstruct the FAA. The followmg is a defense and
plaintiff perspectlve on the 1mpact of Concepczon
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form contracts across the country are re-writ-
ten to provide for arbitration under the FAA
and thus benefit from this decision.
According to the Court, the “overarching
purpose” of the FAA “is to ensure the enforce-
ment of arbitration agreements according
to their terms so as to facilitate streamlined
proceedings.”® This purpose trumps any state
law designed to protect class action rights.
The Court was unpersuaded by the rationale
of Discover Bank that enforcing class ac-
tion waivers in cases involving small sums
of money will essentially kill such claims. As
the dissent argued: “The realistic alternative
to a class action is not 17 million individual
suits, but zero individual suits, as only a
lunatic or a fanatic sues for $30.”* The major-
ity was untroubled: “The dissent claims that -
class proceedings are necessary to prosecute
small-dollar claims that might otherwise slip
through the legal system. But States cannot
require a procedure that is inconsistent with

the FAA, even if it is desirable for
unrelated reasons.”®

As Justice Thomas explained in his con-
curring opinion, “Contract defenses unrelated
to the making of an agreement—such as pub-
lic policy—could not be the basis for declining
to enforce an arbitration clause.”®

Under Concepcion, many other seminal
California cases refusing to enforce arbitra-
tion clauses now share Discover Bank’s death,
including Gentry v. Superior Court;” Cruz v.
Pacific Health Systems, Inc.;® Broughton v.
Cigna Healthplans;® and Fisher v. DCH Tem-
ecula Imports LLC,*® among others.

In Gentry, the California Supreme Court
held that in most cases an arbitration clause
cannot be used to waive a statutory right. In
Fisher, the court relied on Gentry and held
that there is an unwaivable statutory right
to a class action under the Consumers Legal
Remedies Act (the CLRA). Both decisions are
grounded in state public policy favoring class
actions rights over a parties’ agreement. Both
are now out the window in light of Concepcion.

Similarly, in Broughton and Cruz, the
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California Supreme Court held that claims
for a public injunction under the CLRA and
the Unfair Competition Law (the UCL) are
not subject to arbitration. The Court in Con-
cepcion rejected this approach as well. “When
state law prohibits outright the arbitration
of a particular type of claim, the analysis is
straightforward: The conflicting rule is dis-
placed by the FAA. ™1

Plaintiffs will try to work around Concep-
cion, but they have little room to maneuver.
Though the FAA does not preempt “generally
applicable contract defenses” such as fraud,
duress, or unconscionability, a plaintiff can
no longer argue that the class action waiver
itself is unconscionable. Plaintiffs will con-
tinue to argue procedural unconscionability,
but the Supreme Court did not think much of
this argument either, holding that “the times
in which consumer contracts were anything
other than adhesive are long past.”'? Non-
negotiable form contracts remain enforceable.
For plaintiffs’ class action counsel, the sky is
indeed falling. A
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arbitration clauses per se unconscionable, as the
dissent observed, the California Supreme Court
had already held as much in Discover Bank: “[c]
lass action and arbitration waivers are not, in
the abstract, exculpatory clauses . . . We do not
hold that all class action waivers are necessar-
ily unconscionable.”*® Thus, the U.S. Supreme
Court may have only overruled that which the
California Supreme Court did not say.

The U.S. Supreme Court’s ruling is also
limited in that it focused primarily on attack-
ing class action arbitrations under the FAA, not
class action waivers generally. The Court con-
ceded if such a clause had other unconscionable
elements or defenses that did not apply only
to arbitration, such a clause could be stricken
without offending the FAA under its savings
clause, which “permits agreements to arbitrate
to be invalidated by generally applicable con-
tract defenses, such as fraud, duress, or uncon-
scionability.”!* Concepcion leaves open whether a
class action waiver provision in a non-interstate
commerce case, or when combined with other
unconscionable elements or defenses that are
not solely arbitration-related, could still be
invalidated.

The Court also recognized that, “Of course
States remain free to take steps addressing the
concerns that attend contracts of adhesion—for
example, requiring class action-waiver provi-
sions in adhesive arbitration agreements to be
highlighted.”?> While this may be an avenue of
pursuit in some cases, Defendants will counter
that this only applies to laws created by legis-
lation, and not judges, and that any such law
cannot interfere with arbitration. Defendants
will also argue that this footnote must be recon-
ciled with the Court’s own precedent in Doctor’s
Associates, Inc. v. Casarotto,'® holding that the
FAA preempted a Montana statute requiring all
contracts containing arbitration provisions to
provide notice of such on the first page in under-
lined and capitalized letters.

The U. S. Supreme Court also did not ad-
dress a number of other key issues. For example,
despite the defense’s claim to the contrary, Con-
cepcion does not alter the rule of Broughton or
Cruz that claims for injunctions under the CLRA
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