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Social Security Administration Announces
Resumption of No-Match Letters

On April 12, 2011, the Social Security
Administration (SSA) announced that,
effective April 6, 2011, it resumed its
practice of sending “No-Match” letters
to employers when the employer’s
wage reports provide social security
numbers that do not match with SSA's
records of the person to whom those
numbers were assigned.

The new version of the SSA No-Match
letter lists only one employee per letter,
and specifically cautions the employer
that the letter “does not imply that
you or your employee intentionally
provided incorrect information about
the employee’s name or SSN.” The
letter specifically provides that it “is
not a basis, in and of itself, for you

to take any adverse action against

the employee, such as laying off,
suspending, firing, or discriminating
against the individual.”

Official guidance on how to handle
inquiries regarding SSA No-Match
letters remains vague. Thus,
employers should consult with counsel
to establish effective and lawful
strategies to address SSA No-Match
letters. Such strategies will typically
include an effort by the employer to
first double-check its own records

to ensure it provided accurate

information to the SSA, followed (as
necessary) by informing the employee
of the no-match issue and giving the
employee a reasonable amount of time
to resolve it. If the employee used the
mismatched social security number

to establish work authorization on the
employee’s Form 1 9, and the employee
is unable, after a reasonable amount
of time, to resolve the social security
number mismatch, the employer may
have to consider whether it can or
should request that the employee
provide an alternative document
verifying work authorization.

What constitutes a “reasonable
amount of time” for the employee

to resolve the social security
mismatch issue is subject to debate.
Different entities have suggested
anywhere between two weeks

and 120 days may be appropriate,
depending on the circumstances. The
attached memorandum prepared

by a committee of the American
Immigration Lawyers Association
provides a more detailed review of the
issues raised by the issuance of the
Social Security No-Match letters. If
you have questions or wish to discuss
the issue further, please contact us at
your convenience.

This Client Alert is for general information purposes and should not be regarded as legal advice.
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Resumption of Social Security No Match L etters:
Employers Beware

by Josie Gonzalez, Chair, Verification & Documentation Liaison Committee, Grant Sovern,
Marketa Lindt and Kathleen Walker

After along hiatus, the Social Security Administration (SSA) has once again started sending the
dreaded “no-match” letters that advise employers that their workers are using a social security
number that does not coincide with SSA’ s records. Effective April 6, 2011, pursuant to a
directive from the SSA Commissioner, SSA resumed sending employer decentralized
correspondence (DECOR) letters for tax year 2010.*

All along, SSA has been sending an employee version of the DECOR letter to employees at their
home address if the name and/or socia security number listed on the employer’ s submitted W-2s
did not match the information in the SSA database. Before 2007, if SSA did not have an accurate
address for the employee, SSA sent a different version of the DECOR |etter directly to the last
employer of record, asking the employer to provide the following information to SSA: the
employee’ s name, socia security number, address, and whether or not the employee had ever
used another name.

The federal court that heard the challenge to the now rescinded no-match regulation never
prohibited SSA from sending the version of the no-match letter SSA had used since 1994 that did
not include a Department of Homeland Security (DHS) insert advising employers that they
should follow the guidance in its safe harbor regulations.? Nevertheless, in 2007, SSA stopped
sending employer DECOR | etters.

WHAT ISDIFFERENT ABOUT THE NEW SSA LETTER?

The new version of the SSA employer letter omits the | CE insert that cautioned the employer
that failure to act upon receipt of the SSA no-match letter could be construed as constructive
knowledge of knowingly continuing to employ unauthorized workers, based on the totality of the
circumstances.

The DECOR letters are different from the traditional SSA employer no-match letters, EDCOR
(Code V) letters, which SSA sent to employers from 1993 to 2005. Those letters listed multiple

! See https://secure.ssa.gov/appsl0/public/reference.nsf/links/04052011011437PM and
https://secure.ssa.qov/appsl0/public/reference.nsf/links/03302011095533AM.
2 Safe Harbor Procedures for Employers Who Receive aNo-Match Letter, 72 Fed. Reg.45611 (Aug. 15, 2007).
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employee social security numbers and asked employersto provide updated information. The new
employer version of the DECOR letter lists only one employee per letter.

The new employer DECOR letter cites The Privacy Act and cautions that failure to complete the
letter prevents SSA from crediting the employee with the correct wages. It further adds, “We
may give thisinformation to the Internal Revenue Service for tax administration purposes or to
the Department of Justice for investigating and prosecuting violations of the Social Security
Act.”

Just like the earlier employer EDCOR letter, the letter advises that there may be many reasons
for the no-match letter, such as typographical errors, name changes, and incomplete information.
It also states, “ The letter does not imply that you or your employee intentionally provided
incorrect information about the employee’ s name or SSN. It is not abasis, in and of itself, for
you to take any adverse action against the employee, such as laying off, suspending, firing, or
discriminating against the individual .”

SSA FIELD GUIDANCE

In guidance on how to handle inquiries relating to SSA no-match letters, SSA instructs
representatives to advise employers to check their records to determine if their information
matches the records submitted and to ask the employee to check their records to ensure that they
have accurately reported their name and social security number to the employer. If the employer
and the employee are unable to resolve the issue, the employer should instruct the employee to
contact alocal SSA office and provide the employee with a reasonable amount of time to resolve
the discrepancy. According to SSA Frequently Asked Questions (FAQSs), “it takes approximately
10 to 14 days to receive [a] replacement social security card.”* However, Section |, Question 5
of the Frequently Asked Questions about DECOR in the Program Operations Manual System
states, “ The ER should give the EE a reasonable amount of time to rectify the situation with us. It
may take two months or longer to get a new or replacement Social Security card” (emphasis
added).® Moreover, the now rescinded DHS regul ations gave the employer up to 90 days to
resolve the discrepancy and, as discussed below, the Office of Special Counsel (OSC) has
suggested that 120 daysis appropriate.

The field guidance advises that if an employer states that he or she is unable to resolve the
mismatch because the employee is unable to provide a socia security card, or may no longer
work for the employer, the employer should document efforts made to obtain the corrected
information and retain the documentation for four years. While this advice may be adequate for
employees no longer employed, one questions whether the mere documentation of the

employee’ sinability to correct its records will satisfy ICE [-9 auditors who now routinely request
copies of al SSA no-match letters and related correspondence in its audits.

3 A sample of the new letter can be found on the SSA website at
https://secure.ssa.gov/appsl0/poms.nsf/Inx/0900901050.

4 http://ssa-custhel p.ssa.gov/app/answers/detail/a_id/1666/related/1.

5 https://secure.ssa.gov/apps10/public/reference.nsf/links/03302011095533AM.
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In the context of erroneous withholdings, a W-2C (Corrected Wage and Tax Statement) along
with aW-3C (Transmittal of Corrected Wage and Tax Statements) is normally required to
correct asocial security number error. In some cases, the 940 annual FUTA return, state income
tax and state unemployment returns, and local tax returns may require amending. The Internal
Revenue Service (IRS) may impose afine of $100 per information return for failure to file
corrections.®

GUIDANCE FROM THE OFFICE OF SPECIAL COUNSEL

With the advice of counsel, employers must establish effective strategies to address employer
DECOR lettersin alawful yet non-discriminatory manner. The OSC recently provided general
guidelines for employers to follow in developing aresponse plan to SSA no-match letters.” This
guidance states that an employer should not terminate a worker based only on the receipt of a no-
match letter, nor should it attempt to re-verify work authorization by requesting completion of a
new 1-9 form. According to OSC, the employer should provide a“reasonable period of time” for
the worker to resolve the problem. According to OSC FAQs, “There are no Federal statutes or
regulationsin effect that define a ‘ reasonable period of time’ in connection with the resolution of a
no-match notice. As a practical matter, a ‘reasonable period of time’ depends on the totality of the
circumstances. Of note, in the E-Verify context, SSA has the ability to put atentative non-
confirmation into continuance for up to 120 days. This recognizesthat it can sometimes take that
long to resolve a discrepancy in SSA’s database.”

ICE’'SRESCINDED GUIDANCE

As noted earlier, | CE rescinded its guidance to employers set forth in the “ Safe Harbor
Procedures for Employers Who Receive a No-Match Letter.”® The rescinded regulations
described a procedure whereby an employer could establish that it responded reasonably to a no-
match letter and take advantage of a“safe harbor” if it reviewed its records, communicated with
the worker named in the no-match letter, and resolved the discrepancy within 90 days, including
an option to complete a new 1-9 with updated work authorization documents.™® Interestingly, in
the preamble to the rescission regulation, | CE stated that SSA no-match |etters have formed the
basis for multiple criminal investigations by ICE and prosecutions on charges of harboring or
knowingly hiring unauthorized aliens.**

® See http://www.irs.gov/publirs-pdf/iw2w3.pdf, and consult with tax counsel.

" http://www.j usti ce.gov/crt/about/osc/htm/SSA .php.

8 http://www.j ustice.gov/crt/about/osc/pdf/publications/ SSA/FA Qs.pdf.

° 74 Fed. Reg. 41801 (Aug. 19, 2009).

1072 Fed. Reg. 45611 (Aug. 15, 2007).

! The preamble provides a summary of cases related to employer misconduct after receipt of ano-match letter that
led to criminal prosecution: “ United States v. Gonzales, 2008 WL 160636 (N.D. Miss. No. 4:07-CR- 140, Jan. 18,
2008) (final order of forfeiture of $310,511.75, as to Gonzalez and Tarrasco Steel Company, Inc.); United States v.
Insolia, No. 1:07-CR-10251 (D. Mass), (Insolia plead guilty to harboring and submitting false social security
numbers; to serve 13 to 18 months, fined $30,000; MBI plead guilty to 18 counts of knowingly hiring unauthorized
workers between early 2004 and late 2006; harboring and shielding from 2004-2007; social security and mail fraud
from 2005-2007; fine approximately $1,500,000, including $476,000 in restitution to employees; managers also
plead guilty); United Satesv. Rice, No. 1:07-CR-109 (N.D.N.Y) (IFCO Systems reached corporate settlement of
$2,600,000 in back pay for overtime violations and $18,100,000 in civil forfeitures. Nine IFCO managers previously
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CONCLUSION

WEell, is everything now crystal clear regarding an employer’ s obligation when it receives the
newly minted employer version of the SSA’s DECOR no-match letter? Key governmental
entities—ICE, SSA, and OSC—seem to be in agreement that the mere receipt of a no-match
letter is not evidence that the employee is using fraudulent documents and is not authorized to
work. They are also in agreement that an employer should not take adverse action against the
employee merely based on the letter. Further, they agree that an employer should give the
employee a reasonabl e time to resolve the discrepancy; but is a*“reasonable time” two weeks,
two months, three months or four months?

In the current environment of aggressive | CE enforcement against employers, the laissez faire
approach to receipt of thisnotice is not advisable. If these notices were really inconsequential,
why do I CE 1-9 auditors demand the surrender of it in their investigative efforts? Why do the
majority of criminal prosecutions against employers involve social security no-match letters?
Clearly, an employer’s conduct, or lack thereof, upon receipt of a no-match letter can lead to
trouble. Examples of conduct that have triggered criminal prosecutions include the employer
telling the worker to get a new social security card that is either equally fraudulent or is
legitimate but belongs to another person, and paying the employee in cash in order to avoid use
of the social security number listed in the DECOR letter. Unguestionably, employers that receive
the new DECOR employer no-match letter should work with counsel to develop strategies to
effectively balance their obligations to follow up while treating their employeesin a manner that
does not run afoul of the anti-discrimination laws.

plead guilty (including Rice) (indictment of seven managersfor illegal immigration and employment-rel ated
practicesfiled).” 74 Fed. Reg. 159 at 41804.
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