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Development, 
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Design
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QUESTIONS
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Submit a question through the 
Q&A function on your toolbar

or e-mail questions to 
jkosek@zdlaw.com or 

ekolenovic@zdlaw.com 
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March 25, 2020

Source:
https://www.nytimes.com/2020/03/25/nyregion/coronaviru
s-nyc-construction.html?searchResultPosition=2

v

https://www.zdlaw.com/covid-19-information-resources
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March 2020

Source: https://www.nyc.gov/buildings 

https://www.nyc.gov/buildings
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Governor Cuomo’s Executive Orders
 In accordance with NYS Governor’s Executive Order 

202.6 and the Guidance on Executive Order 202.6 and 
subsequent orders published by NYS ESDC Item 9, 
1) All non-essential construction must shut down except emergency 

construction, (e.g. a project necessary to protect health and safety of 
the occupants, or to continue a project if it would be unsafe to allow 
to remain undone until it is safe to shut the site).

2) Essential construction may continue and includes roads, bridges, 
transit facilities, utilities, hospitals or health care facilities, affordable 
housing, and homeless shelters. 

3) For purposes of this section construction work does not include a 
single worker, who is the sole employee/worker on a job site. 
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Essential Construction
9. Construction
All non-essential construction must shut down except emergency construction, 
(e.g. a project necessary to protect health and safety of the occupants, or to 
continue a project if it would be unsafe to allow to remain undone until it is safe 
to shut the site).
Essential construction may continue and includes roads, bridges, transit 
facilities, utilities, hospitals or health care facilities, affordable housing, and 
homeless shelters. At every site, if essential or emergency non-essential 
construction, this includes maintaining social distance, including for purposes of 
elevators/meals/entry and exit. Sites that cannot maintain distance and safety 
best practices must close and enforcement will be provided by the state in 
coordination with the city/local governments. This will include fines of up to 
$10,000 per violation.
For purposes of this section construction work does not include a single worker, 
who is the sole employee/worker on a job site.
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DOB Essential vs. Non-essential 
and Affordable Housing

March 30, 2020



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

10

What is Deemed Affordable Housing?

Q2. My affordable housing project is only partially 
affordable. Can I continue? 

A2. Only affordable housing projects with a minimum of 30% of 
the units being affordable that are new building construction, or 
a 100% vacant building conversion can continue during this 
suspension of non-essential construction. 

Source: New York Department of Building:
FAQs: Essential and Non-Essential Construction In New York City During the Covid-19 New York State Emergency
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April 2020

Source: https://www1.nyc.gov/assets/buildings/html/essential-active-construction.html

https://www1.nyc.gov/assets/buildings/html/essential-active-construction.html
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Potential Job Poster for
COVID-19 Jobsite
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A101 - 2017
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§ 3.1 Schedule 
Commencement 

ARTICLE 3: DATE OF COMMENCEMENT
AND SUBSTANTIAL COMPLETION

§ 3.1 The date of commencement of the Work shall 
be:

[ « X » ]   The date of this Agreement.

16Disclaimer: The material provided is for informational purposes only and does not 
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§ 3.3.1 Substantial 
Completion

§ 3.3 Substantial Completion

§ 3.3.1 Subject to adjustments of the Contract Time 
as provided in the Contract Documents, the 
Contractor shall achieve Substantial Completion of 
the entire Work:

[ « X » ]   By the following date: December 31, 2020

17Disclaimer: The material provided is for informational purposes only and does not 
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§ 3.3.2 Portions 
of the Work

§ 3.3.2 Subject to adjustments of the Contract Time 
as provided in the Contract Documents, if portions of 
the Work are to be completed prior to Substantial 
Completion of the entire Work, the Contractor shall 
achieve Substantial Completion of such portions by 
the following dates:
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§ 4.1 Contract Sum § ARTICLE 4 CONTRACT SUM

§ 4.1 The Owner shall pay the Contractor the 
Contract Sum in current funds for the Contractor’s 
performance of the Contract. The Contract Sum 
shall be One Hundred Million Dollars ($ 
100,000,000.00), subject to additions and 
deductions as provided in the Contract Documents. 
The detailed breakdown of the Contract Sum is set 
forth in Exhibit A (the “Schedule of Values”).

19Disclaimer: The material provided is for informational purposes only and does not 
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§ 4.5 Liquidated 
Damages

§ 4.5 Liquidated damages, if any:

If Contractor fails to achieve the required Substantial 
Completion Dates herein for the (1) Parking Garage and (2) 
Residential Tower as set forth in Section 3.3.2, as may be 
adjusted pursuant to this Agreement, Contractor shall pay to 
Owner as liquidated damages an amount equal to the number 
of days by which the Work relative to the two dates set forth 
above for Substantial Completion is delayed times Five 
Thousand Dollars ($5,000.00) per day (collectively, the 
“Liquidated Damages”). Notwithstanding the foregoing, the 
Parties agree that the above Liquidated Damages was a 
negotiated amount, entered into at arm’s length, between 
sophisticated parties and that damages would be difficult to 
determine in the event of a delay. Accordingly, the recovery of 
such Liquidated Damages are the Owner’s sole and exclusive 
remedy for delay damages in the event of the Contractor’s 
unexcused delay in achieving Substantial Completion or any 
other date. The maximum Liquidated Damages payable by 
Contractor will be capped at $775,000.00.

20Disclaimer: The material provided is for informational purposes only and does not 
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§ 4.6 Schedule 
Incentives

§ 4.6 Other:

Contractor shall be entitled to an incentive bonus 
equal to One Thousand Five Hundred Dollars 
($1,500.00) per day that the Substantial Completion 
Date for the entire Project as set forth in Section 
3.3.1 is achieved early (the “Incentive Bonus”). 
Notwithstanding the foregoing, in the event of either 
force majeure or owner-caused delays, the 
Construction Manager agrees that its rights to 
collect an Incentive Bonus shall be limited to the 
number of days the Substantial Completion Date is 
achieved earlier than the  Substantial Completion 
Date as set forth in Section 3.3.1 as same is 
extended due to either force majeure or owner-
caused delays.

21Disclaimer: The material provided is for informational purposes only and does not 
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AIA A201, 
§ 7.2 Change 
Orders

§ 7.2.1 A Change Order is a written instrument 
prepared by the Architect and signed by the Owner, 
Contractor and Architect stating their agreement 
upon all of the following:

1. The change in the Work;

2. The amount of the adjustment, if any, in the 
Contract Sum; and

3. The extent of the adjustment, if any, in the 
Contract Time.
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§ 8.2  Time is of the 
Essence 

§ 8.2 Progress and Completion

§ 8.2.1 Time limits stated in the Contract 
Documents are of the essence of the Contract. By 
executing the Agreement, the Contractor confirms 
that the Contract Time is a reasonable period for 
performing the Work.

25Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP.



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

§ 8.3.1 Force 
Majeure 

“AIA FORCE MAJEURE CLAUSE”

§ 8.3.1 If the Contractor is delayed at any time in 
the commencement or progress of the Work by (1) 
an act or neglect of the Owner or Architect, of an 
employee of either, or of a Separate Contractor; (2) 
by changes ordered in the Work; (3) by labor 
disputes, fire, unusual delay in deliveries, 
unavoidable casualties, adverse weather conditions 
documented in accordance with Section 15.1.6.2, or 
other causes beyond the Contractor’s control; (4) by 
delay authorized by the Owner pending mediation 
and binding dispute resolution; or (5) by other 
causes that the Contractor asserts, and the 
Architect determines, justify delay, then the Contract 
Time shall be extended for such reasonable time as 
the Architect may determine.

26Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP.



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

What is Force 
Majeure?  1) Commonly referred to as an 

“Act of God”

 2) Force Majeure is a force that is more 
than you can withstand.

 Analysis of how Courts analyze Force 
Majeure Provisions
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New York Case Law for Force Majeure

Will COVID-19 fall within the scope of your force majeure 
contract:

In New York, Force Majeure is interpreted narrowly. 
Kel Kim Corp. v. Cent. Mkts., Inc., 70 N.Y.2d 900, 902 (1987) 
(holding that force majeure defense is narrow and excuses 
nonperformance “only if the force majeure clause specifically 
includes the event that actually prevents a party’s 
performance”)

Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP.



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

§ 8.3.2/8.3.3
Claims/Recovery 
of Damages 

§ 8.3 Delays and Extensions of Time
§ 8.3.1 If the Contractor is delayed at any time in the 
commencement or progress of the Work by (1) an act or neglect 
of the Owner or Architect, of an employee of either, or of a 
Separate Contractor; (2) by changes ordered in the Work; (3) by 
labor disputes, fire, unusual delay in deliveries, unavoidable 
casualties, adverse weather conditions documented in 
accordance with Section 15.1.6.2, or other causes beyond the 
Contractor’s control; (4) by delay authorized by the Owner 
pending mediation and binding dispute resolution; or (5) by other 
causes that the Contractor asserts, and the Architect determines, 
justify delay, then the Contract Time shall be extended for such 
reasonable time as the Architect may determine.

§ 8.3.2 Claims relating to time shall be made in accordance with 
applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages 
for delay by either party under other provisions of the Contract 
Documents

29Disclaimer: The material provided is for informational purposes only and does not 
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Sample Contractor Notice of COVID-19 Impacts
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Contractor Change Order
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Contractor Change Order
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ARTICLE 14
TERMINATION OR
SUSPENSION OF
THE CONTRACT

§ 14.3 Suspension by the Owner for Convenience
§ 14.3.1 The Owner may, without cause, order the 
Contractor in writing to suspend, delay or interrupt the 
Work, in whole or in part for such period of time as the 
Owner may determine.
§ 14.3.2 The Contract Sum and Contract Time shall be 
adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in 
Section 14.3.1. Adjustment of the Contract Sum shall 
include profit. No adjustment shall be made to the extent

1.  that performance is, was or would have been so 
suspended, delayed or interrupted by another 
cause for which the Contractor is responsible; or

2. that an equitable adjustment is made or denied 
under another provision of the Contract.
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ARTICLE 14
TERMINATION OR
SUSPENSION OF
THE CONTRACT

§ 14.4 Termination by the Owner for Convenience

§ 14.4.1 The Owner may, at any time, terminate the Contract for 
the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of notice from the Owner of such 
termination for the Owner’s convenience, the Contractor shall
.1 cease operations as directed by the Owner in the notice;
.2 take actions necessary, or that the Owner may direct, for 
the protection and preservation of the Work; and
.3 except for Work directed to be performed prior to the 
effective date of termination stated in the notice, terminate all 
existing subcontracts and purchase orders and enter into no 
further subcontracts and purchase orders.

§ 14.4.3 In case of such termination for the Owner’s 
convenience, the Owner shall pay the Contractor for Work 
properly executed; costs incurred by reason of the termination, 
including costs attributable to termination of Subcontracts; and 
the termination fee, if any, set forth in the Agreement.
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ARTICLE 14
TERMINATION OR
SUSPENSION OF
THE CONTRACT

§ 14.1 Termination by the Contractor
§ 14.1.1 The Contractor may terminate the Contract if the Work is 
stopped for a period of 30 consecutive days through no act or 
fault of the Contractor or a Subcontractor, Sub-subcontractor or 
their agents or employees or any other persons or entities 
performing portions of the Work under direct or indirect contract 
with the Contractor, for any of the following reasons:

1. Issuance of an order of a court or other public authority 
having jurisdiction that requires all Work to be stopped;

2. An act of government, such as a declaration of national 
emergency that requires all Work to be stopped;

3. Because the Architect has not issued a Certificate for 
Payment and has not notified the Contractor of the reason 
for withholding certification as provided in Section 9.4.1, or 
because the Owner has not made payment on a Certificate 
for Payment within the time stated in the Contract 
Documents; or

4. The Owner has failed to furnish to the Contractor promptly, 
upon the Contractor’s request, reasonable evidence as 
required by Section 2.2.1.
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ARTICLE 14
TERMINATION OR
SUSPENSION OF
THE CONTRACT

§ 14.1 Termination by the Contractor

§ 14.1.3 If one of the reasons described in 
Section 14.1.1 or 14.1.2 exists, the Contractor 
may, upon seven days’ written notice to the 
Owner and Architect, terminate the Contract and 
recover from the Owner payment for Work 
executed, including reasonable overhead and 
profit, costs incurred by reason of such 
termination, and damages. 
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ARTICLE 15 
CLAIMS

§ 15.1 Claims 
§ 15.1.1 Definition
A Claim is a demand or assertion by one of the parties 
seeking, as a matter of right, payment of money, a 
change in the Contract Time, or other relief with respect 
to the terms of the Contract. The term “Claim” also 
includes other disputes and matters in question between 
the Owner and Contractor arising out of or relating to the 
Contract. The responsibility to substantiate Claims shall 
rest with the party making the Claim. This Section 15.1.1 
does not require the Owner to file a Claim in order to 
impose liquidated damages in accordance with the 
Contract Documents.
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§ 15.1.2 Time Limits on Claims
The Owner and Contractor shall commence all 
Claims and causes of action against the other 
and arising out of or related to the Contract, 
whether in contract, tort, breach of warranty or 
otherwise, in accordance with the requirements 
of the binding dispute resolution method 
selected in the Agreement and within the 
period specified by applicable law, but in any 
case not more than 10 years after the date of 
Substantial Completion of the Work. The 
Owner and Contractor waive all Claims and 
causes of action not commenced in 
accordance with this Section 15.1.2.

42

ARTICLE 15 
CLAIMS
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§ 15.1.3 Notice of Claims
§ 15.1.3.1 Claims by either the Owner or 
Contractor, where the condition giving rise to 
the Claim is first discovered prior to expiration 
of the period for correction of the Work set forth 
in Section 12.2.2, shall be initiated by notice to 
the other party and to the Initial Decision Maker 
with a copy sent to the Architect, if the Architect 
is not serving as the Initial Decision Maker. 
Claims by either party under this Section 
15.1.3.1 shall be initiated within 21 days after 
occurrence of the event giving rise to such 
Claim or within 21 days after the claimant first 
recognizes the condition giving rise to the 
Claim, whichever is later

43

ARTICLE 15 
CLAIMS



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

ARTICLE 15 
CLAIMS

§ 15.1.5 Claims for Additional Cost

If the Contractor wishes to make a Claim for an 
increase in the Contract Sum, notice as provided 
in Section 15.1.3 shall be given before proceeding 
to execute the portion of the Work that is the 
subject of the Claim. Prior notice is not required 
for Claims relating to an emergency endangering 
life or property arising under Section 10.4.
.
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ARTICLE 15 
CLAIMS

15.1.6 Claims for Additional Time

§ 15.1.6.1 If the Contractor wishes to make a 
Claim for an increase in the Contract Time, 
notice as provided in Section 15.1.3 shall be 
given. The Contractor’s Claim shall include 
an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of 
a continuing delay, only one Claim is 
necessary.
.
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Waiver of 
Consequential 
Damages

§ 15.1.7 Claims for Consequential Damages
The Contractor and Owner waive Claims against each other for 
consequential damages arising out of or relating to this 
Contract. This mutual waiver includes

1. damages incurred by the Owner for rental expenses, for 
losses of use, income, profit, financing, business and 
reputation, and for loss of management or employee 
productivity or of the services of such persons; and

2. damages incurred by the Contractor for principal office 
expenses including the compensation of personnel 
stationed there, for losses of financing, business and 
reputation, and for loss of profit except anticipated profit 
arising directly from the Work.

This mutual waiver is applicable, without limitation, to all 
consequential damages due to either party’s termination in 
accordance with Article 14. Nothing contained in this Section 
15.1.7 shall be deemed to preclude assessment of liquidated 
damages, when applicable, in accordance with the requirements 
of the Contract Documents.
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ARTICLE 15 
CLAIMS

§ 15.2 Initial Decision
§ 15.2.1 Claims, excluding those where the condition giving 
rise to the Claim is first discovered after expiration of the 
period for correction of the Work set forth in Section 12.2.2 
or arising under Sections 10.3, 10.4, and 11.5, shall be 
referred to the Initial Decision Maker for initial decision. The 
Architect will serve as the Initial Decision Maker, unless 
otherwise indicated in the Agreement. Except for those 
Claims excluded by this Section 15.2.1, an initial decision 
shall be required as a condition precedent to mediation of 
any Claim. If an initial decision has not been rendered within 
30 days after the Claim has been referred to the Initial 
Decision Maker, the party asserting the Claim may demand 
mediation and binding dispute resolution without a decision 
having been rendered. Unless the Initial Decision Maker and 
all affected parties agree, the Initial Decision Maker will not 
decide disputes between the Contractor and persons or 
entities other than the Owner.
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ARTICLE 6
DISPUTE
RESOLUTION

§ 6.1 Initial Decision Maker

The Architect will serve as the Initial 
Decision Maker pursuant to Article 15 of AIA 
Document A201–2017, unless the parties 
appoint below another individual, not a party 
to this Agreement, to serve as the Initial 
Decision Maker.
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§ 15.3 Mediation § 15.3.1 Claims, disputes, or other matters |
in controversy arising out of or related to the 
Contract, except those waived as provided 
for in Sections 9.10.4, 9.10.5, and 15.1.7, 
shall be subject to mediation as a condition 
precedent to binding dispute resolution.
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ARTICLE 6
DISPUTE
RESOLUTION

§ 6.2 Binding Dispute Resolution
For any Claim subject to, but not resolved by, 
mediation pursuant to Article 15 of AIA 
Document A201–2017, the method of binding 
dispute resolution shall be as follows:

[ « X » ] Arbitration for disputes less than 
Two Hundred Thousand Dollars ($200,000.00) 
pursuant to Section 15.4 of AIA Document 
A201–2017

[ « X » ] Litigation for disputes in excess of 
Two Hundred Thousand Dollars ($200,000.00) 
in a court of competent jurisdiction

50Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP.



Disclaimer: The material provided is for informational purposes only and does not 
constitute legal advice of Zetlin & De Chiara LLP. © 2020 Zetlin & De Chiara LLP 

§ 15.4 Arbitration
§ 15.4.1 If the parties have selected arbitration as the method 
for binding dispute resolution in the Agreement, any Claim 
subject to, but not resolved by, mediation pursuant to 
Section 15.3 for which the dollar amount is equal to or 
less than $200,000.00 (exclusive of interest and costs) 
may be heard and determined in New York City before one 
(1) arbitrator who is a practicing attorney with not less 
than 15 years’ experience in the practice of construction 
law in New York City in accordance with the Construction 
Industry Rules of the American Arbitration Association, 
and judgement upon the Award rendered thereon may be 
entered in any court of competent jurisdiction.  The 
arbitrator shall not have the power to apportion the costs 
and fees of the arbitration, which shall be borne as 
incurred, nor shall the arbitrator have any power to award 
counsel fees or exemplary damages. A demand for 
arbitration shall be made in writing, delivered to the other party 
to the Contract, and filed with the person or entity 
administering the arbitration. The party filing a notice of 
demand for arbitration must assert in the demand all Claims 
then known to that party on which arbitration is permitted to be 
demanded. 
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Doctrine of 
Impossibility

But our contract does not address Force Majeure related issues…

DOCTRINE OF IMPOSSIBILITY
◦ “[I]mpossibility excuses a party's performance only when the 

destruction of the subject matter of the contract or the means of 
performance makes performance objectively impossible. 
Moreover, the impossibility must be produced by an 
unanticipated event that could not have been foreseen or 
guarded against in the contract,” Kel Kim Corp. v. Central Mkts., 
70 N.Y.2d 900, 902, 524 N.Y.S.2d 384, 519 N.E.2d 295 [1987]. 
The excuse of impossibility is generally “limited to the 
destruction of the means of performance by an act of God, vis 
major, or by law” 407 E. 61st Garage v. Savoy Fifth Ave. Corp., 
23 N.Y.2d 275, 281, 296 N.Y.S.2d 338, 244 N.E.2d 37 [1968], 
Kolodin v. Valenti, 115 A.D.3d 197, 200 (1st Dept. 2014). That 
impossibility, in turn, “must be produced by an unanticipated 
event that could not have been foreseen or guarded against in 
the contract” (id., at 902, 524 N.Y.S.2d 384, 519 N.E.2d 295; 
see, Matter of A & S Transp. Co. v. County of Nassau, 154 
A.D.2d 456, 458, 546 N.Y.S.2d 109).
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Obstacles to 
receiving Business 
Interruption 
Coverage

Business interruption generally requires a “direct 
physical loss or damage” to property at the insured 
premises to trigger coverage. Insureds will have a 
hurdle to prove that Coronavirus causes property 
damage.  Without showing property damage, New 
York will generally not extend coverage to insureds. 
See Cohen & Slamowitz, LLP v. Zurich Am. Ins. 
Co., 168 A.D.3d 905, 907, 92 N.Y.S.3d 365, 368 
(N.Y. App. Div. 2019). 
Virus Exclusions: After 2003 Severe Acute 
Respiratory Syndrome Outbreak” (“SARS”), many 
insurers included a Bacteria or Virus Policy 
Exclusion to business interruption coverage. It will 
be important for policyholders to examine their 
policies and determine whether there is a virus 
exclusion which would preclude coverage for 
Coronavirus related loss.
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Executive Actions Taken to Aid Insureds
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Source: https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-101.pdf
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Legislative Actions Taken to Aid Insureds Bill A-10226

New York State legislature is currently contemplating a bill to provide 
business insurance coverage due to Covid-19. The bill states: 
“Notwithstanding any provisions of law, rule or regulation to the contrary, 
every policy of insurance insuring against loss or damage to property, 
which includes the loss of use and occupancy and business interruption, 
shall be construed to include among the covered perils under that policy, 
coverage for business interruption during a period of a declared state of 
emergency due to the coronavirus disease 2019 (COVID-19) pandemic.”
The bill would require insurers to indemnify the policyholder “subject to the 
limits under the policy, for any loss of business or business interruption for 
the duration of a period of a declared state emergency” due to the COVID-
19 pandemic, the text of the bill adds.
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