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E-MAIL AND THE LAW

By Marc H. Supcoff, Esg.

The exploding use of e-mal has dramaticdly changed the way dients do
busness and the manner in which they communicate interndly and externdly. This
atide will briefly examine important issues surrounding the use of e-mal by dients in
their budness rdaionships, induding the legd implicaions of e-mal for pretrid
discovery and litigation purposes.

E-mall is an easy and fast way for dients to communicate and to transmit
and receive documents. A computer with access to the Internet or other emal access is
al that is necessary. With the cdlick of a mouse, an individua can send dectronicdly and
practicaly ingantaneousdy a message or document to a colleague in the office, a vendor
across town or a client across the country. This quickness and convenience often results
in communicaions by dients tha are condderably more informd than a letter carefully
drafted, edited and revised multiple times before being sent. An English professor and
writer whom | heard speak severa years ago noted that e mail had changed for the better
the way his sudents thought about writing. Instead of taking on the telephone or
procraginating before writing and sending a letter, his dsudents were usng e-mal
regularly and thus writing more often.  While there is little doubt that the advent of e
mail has sgnificantly increased the amount of written communications, e-mails present a
hogt of thorny legal issues that perhaps the English teacher never contemplated.

One problem is that unless the email drafter takes time to revise, edit and
proofread the e-mall message before sending it, it may contain typographicad and other
erors which would not normdly be found in a caefully written and edited letter.
Innocent mistakes can have profound impact when contained in a letter or agreement
transmitted by an e-mail messege.

Internal E-Mail

The widespread usage of internd e-mail by employees presents a number
of issues which firms need to carefully consgder. Internd emall may be discoverable
during litigation, as discussed below. In addition, many employees are adle to forward a
message to user groups or private mal ligs ether within the firm, outsde the firm, or
both.  This rases the posshility that a confidentid message, perhaps containing
proprigtary information, can be sent, inadvertently to everyone in the firm as wel as to
outsders. In addition, firms need to monitor the use of internd e-mail by employees to
maeke sure that internd e-mal do not contain ingppropriate language or offensve
graphics which might violate firm policies concerning sexud harassment or workplace
anti-discrimingtion laws.




Keeping E-mail Confidential

A hog of confidentidity issues arise in connection with the use of emalls
For example, who is entitled to recelve an e-mal message or document? Who actudly
has access to the e-mal message or document? When the message is ddeted from the
sender and/or the recipient’s e-mal folder does it gill exis somewhere dse? For how
long? In office computer systems, firms often create back-up files to copy documents
each night or a a regular intervd to insure againg inadvertent corruption of a document
file or computer sysem falure. Should such back-up systems routindy include copying
e-mall messages? If so, who should have access to the back-up e mails and for how long
before the messages are destroyed? Should a firm have the right or obligation to review
the number and/or content of e-mal messages sent by employees? If an e-mal is not
successfully transmitted to the intended recipient, should anyone other than the sender be
included in the routing of the return of the message?

Dealing With Actual Or Anticipated Litigation

These questions become even more criticdly important to individuds and
firms involved in or who may be involved in litigetion in the future. One suggedion is to
treat e-mals no differently then a document sent by facamile Thus, gmila to the
warning contained on many fax cover sheets, and on dmost al faxes sent and received by
lavyers, an e-mal user may choose to include a caveat a the bottom of the message
advisng tha the information contained in the e-mal message and/or attachment is
interded only for the persona and confidentid use of the desgnated recipient. The
warning should adso indicate that the message may be a privileged and confidentia
attorney-client communication and, that if the reader is not the the intended recipient, the
e-mail has been received in error and should not be disseminated or copied, and the e
mail should be deleted immediately and the sender notified by telephone.

Discovery of E-mails

As a generd rule, computerized data is discoverable.  Thus, even if a
party produces a hard copy of eectronic evidence, he or she may ill be required to
produce the ectronic version.

Counsd may request discovery of eectronic mail during discovery.
However, opposng counsd may chdlenge such discovery resulting in higher litigation
cods and delays. Early in the litigation process, counsd may put the other sde on notice
that it is looking for gpecific categories of information, including the types of information
sought and the specific persons whose computers may be examined.

Requests for discovery of e-mal messages, whether in an employee's
inbox or outbox, deleted file or the firm's back-up file, must be made timey snce many
companies keep back-up files for a rddively short period of time only. A company may
purposely decide to retain email messages on a back-up file for a shorter period of time
to avoid problems connected with electronic discovery.

Developing A Document Retention Policy For E-mail

This practice may be acceptable as part of a wel thought out corporate
document retention policy. However, as a generd rule, once a company is engaged in
litigation or anticipates litigation on a paticular issue in the future, it is not proper to




deliberately dispose of e-mal messages or e-mal documents which may be needed and
required by a party in the litigation.

Conclusion

Clients need to think carefully about how their employees use e-mail to conduct business
and for other purposes. While e-mail offers the ability to communicate and do busness
efficdently and economically, it o creates an eectronic paper trail which can be
obtained by intended - and untended- recipients. E-mail so may be required to be
produced during the discovery phase of alawsuit. While encouraging the use of e-mall
by employees for legitimate business purposes, where appropriate, firms need to take
necessary steps to make sure that the usage of e-mail is not abused, and that adequate
safeguards are incorporated into afirm’s overal document cregtion, storage, and
retention systems.

CRITICAL ANALYSISOF THE NEW AIA-B141-1997 EDITION (PART I11)

By: Michad K. De Chiara, ESq.

This is Pat Ill of a multi-pat series of aticles citicadly andyzing the
new 1997 edition of the American Inditute of Architects Standard Form of Agreement
between Owner and Architect with Standard Form of Architects services, AlIA, B141-
1997 (“B141-1997").

This article is somewhat unique because it will focus on one new sentence
in the B141-1997 form of agreement. New Section 2.1.7.1 is, for the most part, a
restatement of old Subparagraphs 2.25, 2.3.2 and 2.4.3 with one critica difference. The
prior Subparagraph 2.2.5, obligated the Architect to provide the Owner with a
preliminary edtimate of condruction coss a the end of the Schematic Desgn Phase.
Prior Subparagraphs 2.3.2 and 2.4.3 obligated the Architect to provide the Owner with
adjusments to its prdiminary edimate of condruction costs a the end of the Desgn
Development and Condruction Document Phases, respectively.  However, the last
sentence of the new Section 2.1.7.1 now daes “If a any time the Architect’'s estimate
of the Costs of Work exceeds the Owner’s budget, the Architect shall make appropriate
recommendations to the Owner to adjust the Project’s size, quaity or budget, and the
Owner shal cooperate with the Architect in making such adjusments” This sentence
fundamentaly changes the role of the Architect regarding responshbility for controlling
construction costs.

Previoudy, the Architect meredly advised the Owner of adjustments or
changes in its prdiminary estimate as the project progressed. If the cods of the Project
grew, the Owner had several options. However, the Architect was not responsble for
making recommendations to bridge the gap between edtimated costs and the Owner's
budget. More importantly, the Architect would be compensated for preparing changes to
meet the Owner’ s budget not caused by his own failure to follow the Project program.



Under the new B141-1997 form of agreement, the Architect row takes on
a much more proactive role in controlling that the Architect's prdiminary cost estimate
match the Owner's budget through the completion of the Congtruction Documents Phase.
In effect, the Architect is now contractually obligated to provide recommendations to
Owner which will bring the esimated cost of the Project into line with the Owner's
budget through the Condruction Document Phase as pat of the Architect’'s basic
savices. The most problematic phrase in this new and troubling sentence & st forth in
the last twelve words which date, “and the Owner shal cooperate with the Architect in
making such adjusments” The problems presented by this phrase are severd: (1) there
are no boundaries for the “adjusments’ necessary to bring the Architect's edtimate of
cog into line with the Owner’s budget that is to say, this is a totdly openended
obligation; (2) as a result of (1), the amount of desgn work necessary to adjust the
Architect’'s edimate is unbounded and thus totdly openrended notwithsanding the
potentid mismatch of the Owner’'s evolving program with the Owner's budgetary
congraints which should not be cost absorbed by the Architect; and (3) the Architect is
bound to provide redesign services for free notwithstanding the fact thet he or she might
not have done anything improper but due to factors unreated to the Architect’'s services
which may have affected the cost of the Project.

Thus, this one new sentence gppears to be a representation that the
Architect will now make dl modifications necessay to its documents as may be
necessary to bring them into conformance with the Owner's budget through the
completion of Condruction Documentss  The results of this sentence could be
catastrophic for any Architect retained on a large complex project, as well as for smdler
architects working on more modest projects.  Providing redesgn work, essentidly for
free, is a quick path to financid ruin. Why this sentence now appears in a sandard AIA
document is a best perplexing. This major problem is amplified ggnificantly when the
Architect is dso retaining the consultants on a project and dl ther services are dso
provided for free or, in the worst case, the unwitting Architect has to pass this
unreasonable burden onto his or her consultants and ends up in the preposterous and
catadrophic dtuation of not only peforming substantid work for free, but being
obligated to pay the consultants for the same work it is dready losng money on.
Unfortunately, stranger things have happened to Architects with some regul arity.

What is dso very troubling about the new sentence at the end of new
Section 2.1.7.1 is that it assumes that the primary reason that the Owner’s budget has
been exceeded is due to the work of the Architect. On large sophidticated projects
especidly, this is often not the case. Project cost escdations can be driven by any
number of externd factors (eg. poor estimating by the general contractor or congtruction
manager, and escdation in the cost of labor or materids, to name but two of many). In
addition, the Owner's budget and its underlying assumptions may be incorrect or
unreasonable.  However, in the pad, if that was the case, the Architect’s additional work
in revisng its plans and specifications and those d the consultants would be borne by the
Owner unless it was soldly the Architect’'s or the consultant's professond negligence



which caused the Owner’s budget to be exceeded. In addition, the Architect may now be
responsible for the risk of the escdation in the cost of labor and materids from the
inception of its services through the completion of the Congruction Documents Phase.
How doesthis serve the interests of the Architectura community?

In the interest of thoroughness, it should be noted that Section 1.3.3.
“Change in Services’ gives the Architect an argument that it should be compensated by
the Owner for the redesign to bring its cost estimates in line with the Owner's budget
through the Condruction Documents Phase.  However, this argument is not strong for
severd reasons.  If the Architect “recommends changes’ to be initiated to meet the
Owner’s budgetary requirements, this does not neetly fit into a “Change in Service® as
defined in B141-1997. Next, Section 2.1.7.1 contains no cross-reference to Section 1.3.3,
and the legal congruction of the new contract to read Section 2.1.7.1 to include Section
133 is, in my opinion, a weak argument. At bedt, the Architect is left with a difficult
legal and factua debate which by its nature generdly favors the Owner.
Thus, the smple incluson of the new sentence a the end of the new Section 2.1.7.1 will
have ramifications which may well impose catastrophic obligations on Architects
working on large projects. Was thisthe intended effect of this language? Of course not.
Will it be the actud effect? Perhaps. And that is afrightening thought.

Nice Guys Finish In Court

By Robert L. Honig

The telephone rings a our locd architect’'s office. The worried voice of
the owner of a congruction project for which our architect completed his desgn services
over five years ago daes hurriedy “We have some problems over a the mid-town
project.” Puzzled, the architect asks “Didn't we finish that project nearly four years
ago?  “Yes” responds the owner, “but weve had some problems mantaning the
curtan wal and | thought you could provide some assigance” Already swamped with
current work, but eager to work for this prestigious owner a some time in the future, the
architect, redizing tha he will not be pad for his efforts, meekly dates that he will meet
the owner at the Site tomorrow.

Most design professonds have received this phone cdl a one time or
another, but few recognize its inherent dangers. In an effort to ether nurture an exising
relationship or smply asss a trouble-plagued owner or contractor, architects and design
professonds often agree to return to the Ste of a condruction project many years after
the completion of their desgn services to hdp solve some sort of condruction or
mantenance problem without recelving any compensation.  Such “return performances’
typicaly result in the desgn professond, after one or more vidts to the old ste, offering
some rather smple desgn recommendation to hdp dleviate the problem.  While the
good-samaritan efforts of the desgn professond no doubt please the owner who takes



full advantage of this free advice, the decison to “lend a hand without recelving any
compensation” is fraught with trouble for the architect or engineer.

The primary problem with providing free additiond advice or services
after the performance of on€'s design contract is that it tends to give the appearance that
the desgn professond did something wrong initidly. While this problem dso presents
itsdf when a desgner agrees to work for free without having had performed any prior
work, it is even more dangerous when the design professona has aready provided some
savices.  Either way, the desgn professond typicdly provides these free services
without a written agreement. Consequently, the design professond obtains no benefit
from its work and often buys itsdf a potentid lawsuit, not only for the new sarvices it
provided, but for its origind design services as wdl. Without a written agreement, the
designer has no means of proving the limited scope of the free service he has agreed to
provide. This leaves the design professona susceptible to al types of clams for work
that it never agreed to perform.

Oftentimes, an owner seeks the design professond’s advice in connection
with a problem tha is redly condruction or, even more frequently, maintenance related.
If the owner's maintenance program is not improved after the design professond offers
its subsequent services, the problem will likely resurface and continue. As the problem
worsens and the owner spends more and more money to solve the problem, he will no
doubt reach a point where he seeks to recoup his losses from any vulnerable party he can
find. As the owner retraces the higtory of his problem, he recdls that meeting where the
design professiona provided some additiond service severd years earlier.  The owner
then mests with his lawyer, who indantly concocts a  complant



for professond negligence againg the design professond for both the subsequent “good
samaitan advice® and the initial design services. When the desgn professond
increduloudy questions the owner about how he could sue him when he agreed to work
for free as a favor, the ungrateful owner counters that the desgn professond’s
rdaionship with the owner never terminated and that the desgn professond’s
agreement to provide subsequent advice conditutes an admisson that its initid design
srvices were peformed negligently.  Thus, the desgn professona who agreed to
provide additional services merely as an accommodeation to an owner or contractor in an
effort to fosder good will or asss a former client now finds itsdf in the unenviable
postion of defending a lawsuit involving work for which it recelved no compensation
and which was performed s0 long ago that the design professond no longer possesses
the documentary records needed to prepare adefense. So much for being ateam player.

Naturdly, the best solution for any desgn professond in this podtion is
to negotiate some sort of fee, even a minimad one, for any additiona services The
foregoing scenario can adso be avoided, however, by preparing a smple written
agreement for any and dl free services peformed by a desgn professond. The
agreement should clearly date that the new services are being performed pursuant to a
new contract and that the prior contract, if one existed, had been completely performed
however many years ealier. A smple one-page agreement can adso dealy define the
limited scope of the free services to be provided by the desgn professiond.

If no fee can be negotiated, the new agreement can confirm that the design professiond is
not being paid for its fee for the new services, but it should then adso contain a tatement
that the design professond’ s agreement to work for free is not an admission of any type
of negligence in connection with its prior design services. If an owner isunwilling to
execute such an agreement, it may be better for even the struggling design professond to
politely refuse to return to the site of atroubled project, especidly since the dternative
leaves the design professiond susceptible to a claim that it only agreed to work for free
because it recognized its own prior negligence initsinitid services. Thissmple
agreement should help to diffuse the perception amongst certain owners and contractors
that the design professond, particularly the architect of record, serves asthe insurer for
an entire congtruction project for its entire life. The three-year Satute of limitations was
enacted to protect design professionas by establishing aredigtic deadline for the
assartion of claims and the design professona community should not cede this protection
through its efforts to please ungrateful owners or contractors.

BUILDING A SAFE HAVEN: LIMITATION OF LIABILITY CLAUSES

By Francine M. Chillemi, Esqg.

Lawyers representing engineers, architects, and contractors certainly cannot
prevent problems from aisng a condruction dStes, nor can they prevent cams from



being made againg their clients What they can and should do, however, is attempt to
minimize the exposure of their clients by drafting and negotiating gppropriate protections
in condruction-relaed agreements. A limitation of liability clause, in particular, may act
as an effective safety net when legdly enforcegble.

Contractud limitations of ligbility have received goprovd from professond
engineering societies as an “acceptable response to the liability criss that threatens the
professon.” Limitation of liadility clauses have increesingly become “a fact of everyday
busness and commercid life’ as a method of dlocating unknown or indeterminate risk.
Desgn professonas have been encouraged to consder limitation of liability provisons
in the following circumstances:

@ Where liability exposure arises out of circumstances which are unique or

new, or about which there islimited experience;

2 Where ligbility risks are digproportionatdy high in comparison to the fee
to be earned from the project;

3 Where insurance to cover the risk is not avalable or avaladle only at
unreasonably high cog, or

4 Where a judgment in excess of a cetan amount would have a severe
adverse impact on the financid viability of the engineer’ sbusiness

The most common types of liability redrictions are based on (1) avalable
insurance coverage; (2) a specified dollar amount, “price)” “sum,” or “fee’; or (3) re-
performance of the services at issue.

Judicial and L egidative Treatment

Regardless of how carefully drafted it may be, alimitation of liaility provisonis
worthlessif unenforcegble. Legidatures and courts throughout the country have
expressed divergent opinions when deciding on the enforceability of limitations of
liability clauses favoring parties engaged in design or congtruction activities.

Accordingly, the prospective drafter of alimitation of ligbility clause must become
familiar with legidative and judicid trestment received in the state in which the contract
is being made or enforced.

Severd dates have specificaly endorsed limitation of liability clausesin certain
Stuations, while others have registered disgpprova. Statutes often provide afoundation
for courts to either approve or rgject contractud provisons limiting ligbility. In sates
that have not enacted specific legidation governing limitations of liability clauses, courts
have looked to anti-indemnity statutes by analogy and have relied upon public policy and
generd principles of contract congtruction. Cdifornia, Illinois, Indiana, Louisiang,
Massachusetts, North Caroling, New Jersey, New Y ork, Pennsylvania, and Texas have
specificaly endorsed limitation of liability clauses through varying gpproaches. Alaska,
Oregon, Virginia, and Wisconsn have created an unfavorable climate for limitation of
ligbility clauses.




Factors I nfluencing Enfor ceability

Whileit isdifficult to formulate a precise rule for the gpproach that will be taken by
courts ruling on limitation of ligbility clausesin states which are not bound by statutory
or judicid precedent, courts may consider the factors set forth below.

o Generd Rules of Contract Congruction

Since the enforcegbility of contract language frequently turns on principles of contract
congtruction, drafters of congruction-related agreements should be cognizant of these generd
rules. For example, public policy generdly favors the freedom of parties to fredy negotiate and
enter into contracts.  Courts must read contracts as awhole, and they must interpret them in such
a mane as to give effect to every provison. Normdly courts will enforce an unambiguous
contract as written and will not make a better contract for ether of the parties. However, it must
be remembered that limitations of ligbility cdauses will be drictly condrued againg the paty
seeking to rely upon them. The parties expectations may be considered by the court in evauating
the meaning and enforceability of a contract. The New Jersey Superior Court in Marbro, Inc. v.
Borough of Tinton Fdls for example, determined that the party seeking to rely upon the
limitation of liability clause & issue was judified in the assumption that the other paty to the
contract would honor the provision.

o Typeof Damagesét Issue

Whether the damages sought against a design professond are based on contract or tort
theories may be determinative in the court's decison with regard to enforcesgbility. Contract law
has been found to be paticularly well-suited to commerciad controversies because the supplier of
materials or services can redrict its liability, within limits as a factor in determining its contract
price. Given tha commercid contracts generdlydo not involve large disparities in bargaining
power, courts have avoided intruding on the parties right to alocate risks through contracting.

0 Reasonableness of the Liability Cap

In determining the enforcesbility of limitations of liability, some courts have made a
comparison between the total contract price, the vaue of the work to be performed by the party
seeking to limit lidbility, the nature and amount of the liability limit, and the potentid damages
resulting from that parties’ future acts, omissions, or breach of contract.

The test employed by one Pennsylvania court was whether the ligbility cap is so minimd
compared with the expected compensation that a party’s concern about the consequences of its
own breach is “dragtically minimized.” The developer in that case sought $2,000,000" in damages
while the liability cap ($50,000) was dready approximately seven times the architect's fee. The
court found this limitation to be a reasonable dlocation of risk between two sophisticated parties
such that it did not violate public policy agang immunizing paties from lidbility. Sgnificantly,
the clause a issue dso provided thet, if the developer found the terms of the agreement
unacceptable, “an equitable surcharge to absorb the Architect’'s increase in insurance premiums
will be negotiated.”

Another court applying Pennsylvania law commented that the limitation of ligbility clause
under examination, which did not offer a choice of a reduced contract price for the limitation of




ligbility, “purportedly limits...ligbility to zero, and thus seemingly removes [the]... incertive to
perform with due care” Even o, the court did not immediately invdidate the clause. Ingteed, it
amply denied a motion to dismiss on the ground that the court was unable to determine in that
context “whether the purported limitation is reasonable” The court gpparently intended to
proceed with a bdancing test to determine whether the subject limitation of lidbility met
prevailing notions of farness. Other courts have explicitly stated that it is improper for a court to
make a determination as to what is a far and reasonable limitation of liability when the parties
have already negotiated and accepted certain contract terms.

o Clarity of the Insrument

“[W]hen dl isgoing well and work is performed as required, no one cares too much
about the nomenclature of the parties. But, when disaster strikes, precision becomes
paramount.” The darity of language in the instrument seeking to limit ligbility will often
be considered by the court making a determination of enforceability.

o Sophigtication and Bargaining Power of the Parties
Agreements to exonerate a party from ligbility or to limit the extent
of the party’ sliability for tortious conduct [or breach of contract]
are not favorites of the courts but neither are they automaticaly
voided. The treatment courts accord such agreements depends
upon the subject and terms of the agreement and the relationship of
the parties.

In deciding whether to enforce a limitation of liability dause, the courts have consdered
the relative sophidication of parties, whether they have been represented by lega counsd,
whether they are individuas or corporations, whether they have specidized knowledge of the
subject matter of the contract, whether the transaction is a “arm’s length,” and whether the clause
was negotiated or, at least, whether the parties had the opportunity to negotiate. negotiated or, at
least, whether the parties had the opportunity to negotiate.

o The Doctrine of Unconscionability

The doctrine of unconscionability is mogt often cited in connection with andyss

of contracts governed by the Uniform Commercid Code. Although there is no dngle
definition of “unconscionability,” the United States Supreme Court has described an
“unconscionable’ contract as one “such as no man in his senses and not under ddusion
would make on the one hand, and as no honest and fair man would accept on the other.
An imbaance in terms or barganing power will not autometicaly render a contract
unenforcegble unless the unfarness reaches “an extreme or daming levd....[T]he
chdlenged bargan must be diginctly beyond the permissble range of advantage dlowed
to one of the parties so that the bargain shocks the conscience of the court.”

The Restatement (Second) of Contracts notes that contracts may be
unconscionable when they are the result of deception, compulson, unequa bargaining
power, and when the wesker party had “no meaningful choice” or did not actudly assent
to the contract terms.




However, the court in Amoco Oil Co. v. Ashcraft, warned againgt the danger of
courts trying to protect parties in aweaker bargaining postion:

The problem with unconscionability as a legd doctrine comes in
making sense out of “meaningful choiceg’ in a dtuaion where the
promisor was not deceived or compelled and redly did agree to the
provison that he contends was unconscionable.  Suppose that for
reasons unrelated to any conduct by the promisee the promisor has
very restricted opportunities. maybe he is so poor that he can be
induced to sl the clothes off his back for a pittance, or is such a
poor credit risk that he can be made (in the absence of usury laws)
to pay an extraordinarily high interet rate to borrow money tha he
wants desperately. Does he have a “meaningful choicg’ in such
crcumgances? If not he may actudly be made worse off by a rule
of nonenforcement of hard bargains, for, knowing that a contract
with him will not be enforced, merchants may be unwilling to buy
his clothes or lend him money. Since the law of contracts cannot
compel the making of contracts on terms favorable to one party, but
can only refuse to enforce contracts with unfavorable terms, it is not
an inditution well-designed to rectify the inequditiesin wedth.

One court has observed that it israre to find an unconscionable limitation on
consequentia damages in a contract between “experienced busnessmen” in a
commercid setting.
o Subjective Public Policy Consderations and the Tunkl Test

The court in Viner v. Brockway recited sx highly subjective factors to be
reviewed by courts deciding whether an exculpatory contract is void as contrary to the
public interest. These factors were outlined in Tunkl v. Regents of the Univergty of
Cdifornia:

@ The contract concerns abusiness of atype generaly thought suitable for public
regulation;

2 The paty seeking exculpation is engaged in peaforming a service of great
importance to the public, which is often a matter of practica necessty for some
members of the public;

3 The paty holds himsdf out as willing to perform this sarvice for any member of
the public who seeks it, or a least for any member coming within certain
established standards;

4) As a reault of the essentid nature of the sarvice, in the economic setting of the
transaction, the party invoking exculpation possesses a decisve advatage of
bargaining strength againgt any member of the public who seeks his services,



) In exerciang a superior bargaining power the party confronts the public with a
standardized adhesion contract of exculpation, and makes no provison whereby a
purchasr may pay additiond reasonable fees and obtain protection against
negligence;

(6) Finally, asaresult of the transaction, the person or property of the purchaser is
placed under control of the seller, subject to the risk of carelessness by the sdller
or his agents.

The Ving case involved a faled gabion blanket sysem intended to
remedy a landdide condition a the Los Angees resdences of plantiffs Viner and
Cousns. Defendants McCutchan and Leighton were retained by plantiffs attorneys to
provide civil/soils engineering services and project management for the planning, design,
and condruction of a remedia repar of the unstable dope condition. The Viner appellate
court noted that the trid record was “replete with substantiad, relevant evidence, which
when subjected to the test of the characteristics enumerated in Tunkl...sustains the trid
court ruling that the liability limitation clauses are unenforcesble” Among the evidence
consdered was the lack of technicd qudifications of plantiffs and their atorneys, and
thelr disparity in bargaining position as compared with Leighton and McCutchan.

Giving short drift to the “compeling aguments of gopdlants and amic
regarding commercia dability and certainty as wedl as the economic ramificaions for
engineering professonds....,” the Ving court directed these issues to be raised with
Cdifornids legidature, not its courts. The court concluded, “In the meantime, issues of
public policy and (un)conscionability are dive, well and operative within the context of
Civil Code § 2782.5 and lighility limitation clauses.”

The Viner decison represents the furthest reach of the Cdifornia courts in
trampling on the rights of design professonads and other parties to congdruction-related
contracts to negotiate fredy and alocate risk. It suggests that some courts, when faced
with an emotiond or high-profile case, can rationdize dmost any decison under the
guise of “public policy.” In addition, the Viner court’s reasoning appears flawed in
confusing the concepts of exculpatory clauses and limitations of liahility.

o Intentiond Actsand Gross Negligence

Mogt, if not dl, of the jurisdictions which have ruled on the propriety of
limitations of ligbility dauses are in agreement that limitations of ligbility will not be
enforced if the party seeking the limitation has committed an intentiond, grosdy
negligent, or fraudulent act in connection with the contract. In L.Luria& Son, Inc. v.
Honeywdll, Inc., defendant Honeywd | was found to have made afalse promisein order
to induce plaintiff to enter into a contract The court upheld the exculpatory clause and
limitation of liability clause on the breach of contract and breach of warranty dlaims
againg Honeywdll, but refused to extend the protection of such clausesto theintentiond
tort (fraud) countsin the complaint. “Fraud is an intentiond tort and thus not subject to




the cathartic effect of the exculpatory clauses found in contracts such asthe onein the
present case.”

In generd, if the conduct of a party “smacks of intentiona wrongdoing” or
“betokens a reckless indifference to the rights of others,” alimitation of ligbility dauseis
unlikely to be uphed.

Consderations

In order to increase the likelihood of having alimitation of ligbility provison

enforced, drafters of such provisons should congder the following:

(1) Becognizant of thejudicid and legidaive cdimate in the Sates in which the
clause may be enforced. Pay particular attention to (a) statutes prohibiting or
endorsing indemnification agreements, excul patory clauses, and limitation of
ligbility clauses; (b) rules and laws governing architects, engineers, and others
in the congtruction industry; and (c) generd rules of contract interpretation as
determined by the gppropriate jurisdiction(s);

(2) In gppropriate Stuations, include a choice of law provison that will alow
interpretation of the contract by courts of a state which recognizes and favors
limitation of ligility provisons,

(3) Dréft the limitation of liability clause to be as* clear and unambiguous’ as
possible, setting forth in plain view in the contract explicit language regarding
the risks and parties to be covered;

(4) Include an option for the party against whom the provison will be enforced to
increase the contract price in return for an increased liability cap, or no cap a
dl;

(5) Discuss the clause with the owner or other parties againg which it islikely to
be enforced prior to execution of the contract;

(6) To avoid invaidation of the clause on the basis of “unequa bargaining
power,” ensure that al parties to the contract are represented by competent
counsd and that they understand the limitation of liability clause, aswdl as
al technicd issues related to the contract that may form abasis for potentia
ligaility;

(7) Ensure that the clause covers both contract and tort damages, aswell as
intentiond acts, in the event that the pertinent jurisdictions do not invdidate
limitation of liability clausesin such circumstances and,

(8) Uselimitation of liahility clauses setting forth liability caps of $50,000 or less
to defeat federd divergty jurisdiction when advantageous.



Conclusion:

Limitation of liability clauses, when enforced, can lessen the financid sting alawsuit
dleging tort or contract dlams involving congtruction related services. Drafters of these
contractud provisions should become familiar with the current sate of the law inthe
pertinent jurisdiction, with particular emphasis on any statutes which may be in effect.
Given the changing landscape of the law and congruction industry, however, credivity is
cdled for in drafting and negotiaing provisons limiting liability. Design and

congtruction firms may find themsalves conducting business in more than one sate and,
therefore, their contractual relationships may be subject to scrutiny by courts outside their
domicile. Ultimately, practitioners need to be sengtive to the controlling judicia and
legidative pergpectives regarding limitation of liability clauses, and then gppropriately
tallor each clause in response to the facts presented.



