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A BRIEF OVERVIEW OF
EMPLOYMENT DISCRIMINATION LAWS

By Michae K. De Chiara, ESq.

Today there is heghtened concern over the seemingly incomprehensible
multiplicity of lawsuits we hear about every day concerning employment discrimination.  As
employers and persons in management podtions running firms, most people are ether operating
in fear of not being able to fire unproductive employees because of race, age, sex or sexud
orientation or employers are smply ignorant of the very red risks they face if they ignore the
growing area of employment law in the daily operations of their businesses.

Gengdly, employees ae conddeed "employees a will" -- absent an
employment contract or some written materid -- such as an employee manud which has
language which can be congtrued as an employment contract, or an employment letter offering a
job which might aso be condrued as a contract. Employees a will can be fired a will -- unless
the firing is based upon a prohibited act of discrimination. Due to discriminatory practices of the
past - on the federd, date and locad levels, there are limits to the actions you can take in hiring,
promoting and firing employees based on certain criteria The intent behind the law is good.
Unfortunatdy, the application of the law has been less than perfect. We are Hill in the settling
period of the evolution of the anti-discrimination laws.

A. Federa Laws

Employment Discrimination laws, as we know them, redly began with the
Federd Civil Rights Act of 1964. Initidly, this was a racidly motivated law enacted to protect
African Americans againg discrimination based upon race - however the number of protected
groups and prohibited behavior has been expanding.

Title VIl of the Civil Rights Act of 1964 which is the rdevant federa Statute,
prohibits employment discrimination on the bass of race, color, religion, sex or nationd origin.

The Feded Age Discrimingion in Employment Act prohibits discrimination
agang individuds forty years and older.

The Federd Rehdbilitation Act and the Americans with Disgbilities Acts prohibit
discrimination againgt individuas based upon a physicd disability.

The reach of federd law under Title VII is enormous. In essence, any activity
that in any way touches interdate commerce subjects a company to federd discrimination
charges under Title VII.

For ingance, in a famous case involving a smdl law firm in lllinois, a federd
Court of Appeds -- the Court which is one level below the Supreme Court, found that the law
firm was engaged in interstate commerce and subject to the provisons of the act because: (1) the



patners occasondly traveded interdate; (2) the firm purchased some out-of-gate office
equipment; and (3) the firm owned a few thousand dollars worth of reference books purchased
out-of-gtate.  Today, everyone involved in busness ether uses equipment or materias bought
out of state or has partners, officers or employees who work or travel out of date. Title VII
dams ae brought aganst companies and organizations -- not individuds  Of course
individuals are subject to other federal clams. However, if your firm has more than 15
employees, federd law Title VII gpplies.

Federd law is not the only source of law which must be complied with in the area
of employment discrimination. There are ds0 date and in some cases locd laws.  Also, under
federa law, an offender can be sued for compensatory damages, punitive damages and injunctive
relief.

B. New York State Human Rights L aw

Not to be outdone by the Federa Government, New York State, of course, has its
own anti-employment discrimination lawvs. New York State's laws, like the federd laws, cover
age discrimination, race discrimination, creed discrimination, color  discrimination,  nationa
origin, marital status and disability. Please be advised that NY consders AIDS to be a protected
discbility.

The New York State Human Rights law applies to dl employers with 4 or more
employees.

State clams mus be filed with New York State Commisson of Human Rights
within one year of unlawful conduct.

Unlike the federa satutes and New York City satutes, the New York State
Human Rights Law does not provide for punitive damages, does not provide for atorneys fees
for dass action suits and affords only alimited right to trid by jury.

C. New Y ork City Human Rights L aw

Of course, New York City, must keep pace with both the federal government and
the date government. Hence we have the New York City Human Rights Law which provides
another basis to bring discrimination claims in the City of New York and is often more generous
to plaintiffs than either New Y ork State or federd law.




New York City Human Rights Law has been held gpplicable to clams arisng from conduct
which does not occur in New Y ork City aslong as defendant maintains officesin New York City
and s0 long asthe plaintiff isaresdent of New York City. Complainants pursue their rights
under the New Y ork City Human Rights Law by seeking a hearing before an adminidrative lav
judge through the procedures of the New Y ork City Commission on Human Rights. Complaints
must be filed within one year from the date of the alleged discriminatory practice. The New

Y ork City Human Rights Commisson has authority to award compensatory damages, damages
for menta anguish and injunctive rdlief - that is mandating reingtatement. Mogt troubling to
employers - the New Y ork City Human Rights Law provides for uncapped damages, including

uncapped punitive damages.

Employee or Independent Contractor:
A New L ook at an Old Question

By: Carol J. Patterson, Esg.

A recent federal court decison raises significant new questions about the ability
of employers to digtinguish between employees and independent contractors for purposes of
determining digibility for benefits. This decison is a source of specid concern to desgn firms
that often rely on temporary employees to help them satify project demands without increasing
long term payroll expense. They hire CADD operators, drafters and junior desgners to hep full-
time staff meet the demands of a specific charrette.  Generaly, when the submisson is complete,
these temporay workers must find new assgnments. They may come to the office with the
specific understanding thet they were hired on a temporary bass as free-lancers or independent
contractors.

What happens if a firm decides that some of its temporary workers are S0
productive that they should be kept on for a longer period, such as the entire duration of a
project? Does their dsatus as free-lance workers remain unaffected or do they become
employees? The digtinction between the two categories is important from many perspectives.
An independent contractor is assigned responshility for payment of his or her own taxes. His or
her compensation is not subject to payroll tax or deductions for state and federal income tax, or
Federad Insurance Contribution Act ("FICA") tax. Payments of such compensation are reported
to the Internd Revenue Service on 1099 forms instead of W-2s Hligibility for unemployment
and workers compensation benefits aso depends on an individua's employment status.

Over the past decade, as dtate and federd tax authorities become increasingly
vigilant in assuring that tax revenues are not inappropriately reduced, they have turned a more
criticdl eye on employers clams tha certain individuds are independent contractors exempt
from withholding and payroll tax. The determination of whether a worker is an independent
contractor or an employee depends on a number of factors: the hiring party's right to control the
manner and means by which the work is to be performed, the level of skill required, the source of
any equipment used to peform the work, the location of the work, the duration of the
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relationship between the paties, whether the hiring paty has the right to assgn additiond
projects to the worker, the extent of the worker's discretion over when and how long to work,
whether the work is the regular busness of the hiring party, and the tax trestment of the hired
paty. Agencies and courts condder these various factors in analyzing a particular Stuation,
however, the key factors in shaping their decisons relate to the leve of direction and control
which the firm exercises over the worker. The greater the control that is exercised, the smaller
the likdihood that an individua will be consdered an independent contractor rather than an
employee.

If an individual reports to work a the employer's place of business, works hous
specified by the employer and performs work under the supervison and direction of its staff, tax
authorities are likdy to conclude tha he or she is a common law employee rather than an
independent contractor.  This is especidly likdy if the work reationship continues for an
extended period of time. Employers must carefully evauate their arrangements with temporary
personnd and individud consultants on an orntgoing basis to avoid the retroactive ligbility and
pendties that may arise as a result of miscategorizing individuds as free-lance workers rather
than employees. An individud may dat out as an independent contractor, but turn into an
employee as the hiring party exercises increased control over his or her efforts.  Acceptance of
the obligation to pay the required taxes can be wdl worthwhile to endble a firm to retain a
taented individud.

Typicdly, employers provide that such personnd who are hired for a specific
project, or on some other bass which is not permanent, are not entitted to benefits such as
vacation or sick pay, insurance or coverage in the firm's penson or 401(K) plan. The federd
gppellate court deciding Vizcano v. Microsoft recently cast some doubt on this policy by ruling
that Microsoft was obligated to offer certain benefits to employees who were hired as temporary
free-lance daffers pursuant to sgned agreements expresdy acknowledging thelr daus as
independent contractors who were not entitled to benefits. These individuas worked for the
company on a series of projects for a period one to two years as software testers, production
editors, proofreaders, formatters and indexers. They often worked on teams with regular
Microsoft employees and peformed smilar functions under the supervison of the same
personnel. They reported to work a Microsoft's offices a the same time as permanent
employees.

As a result of an IRS audit, Microsoft agreed to pay withholding taxes and FICA
for these individuas and issued them retroactive W-2s to alow them to recover Microsoft's share
of ther FICA taxes To daify the dtudion in the future, Microsoft offered permanent
employment to some of these individuds, while offering others the option of terminging ther
employment with the company or continuing to report to work, but doing so as employees of a
temporary employment agency which would be respongble for payroll and federa taxes,
incdluding FICA.



Based on the IRS rulings, these individuas sought other benefits from Microsoft,
induding participation in its employee savings and stock purchase plans. Despite the fact that
these workers had sgned agreements acknowledging that they were not entitled to benefits, they
successfully argued that, as common lav employees they were entitted to participate in the
company's 401(K) (with employer contributions) and stock purchase plans. Since Microsoft
conceded that these individuas were common lawv employees for purposes of tax withholding,
the Court ruled that they were entitled to participate in the 401(K) and stock purchase plans
which offered benefits to the company's common law employees.

It is by no means clear that other courts would reach the same decision based on these facts. One
of the judges who was on the pand deciding this case dissented from the opinion because he
concluded that the clear terms of the parties agreement precluded the plaintiffs from pursuing
claims under the 401(K) and stock purchase programs. He did not accept the Court's anayses
which determined that the IRSs ruling effectively voided parties contract. He emphasized that
the opinion reflected mgority's concern that "[l]arge corporations have increasingly adopted the
practice of hiring temporary employees as independent contractors as a means of avoiding
payment of employee benefits, and thereby increasing their profits” Although other judges
could reach asmilar conclusion and enforce parties agreements regarding digibility for benefits,
this decison demondtrates that employers must carefully evauate their arrangements with free-
lance personnel to avoid unexpected disputes and liabilities.

LICENSING ISSUESAFFECTING DESIGN/BUILD PROJECTS
by Matthew S. Quinn, Esg.

The design build ("DB") modd of project delivery, in which an owner contracts
with asingle entity to both design and construct a project, is generaly considered to provide
greater efficiency as well as advantages. However, there are severd legd concerns and obstacles
related to DB which continue to restrain its growth within the congtruction industry. Among
these obstacles are professiond licensing requirements which vary from state to sate. Before
becoming involved in aDB project, it is crucid that one be familiar with the licensing
requirements of the relevant jurisdiction.

Virtudly every state requires that a person or entity providing professond design
services meet certain criteriaand be licensed by the State to render such services. In addition,
many states place restrictions or prohibit dtogether the rendering of architectural or engineering
services by agenera business corporation. Of course, the concern of the states which givesrise
to these redtrictions is that a professiond’s independent judgment may be jeopardized if it hasa
financid stake in the project or if the distinction between design and congtruction servicesis
eiminated.

en the DB entity includes ether a contractor done or in conjunction with adesign professond, the
possihility arises for the performance of design services by a party which isnot licensed by the
date to perform such sarvices. The implications of a design builder rendering services which it



isnot licensed to render can be devadtating. Asagenerd rule, contracts entered into by persons
or entities which are not licensed to perform the sarvices at issue areillega and unenforcegble.

If acontract is deemed unenforcesble, the design builder will be incapable of compelling the
owner to pay for the services rendered. In addition to nornpayment, other repercussions for
falure to comply with a gate's licenang requirements may include injunctions resulting in the
shutdown of aproject during congtruction, bid protests, crimind sanctions, as well as possible
consequences to exigting professond licensesin other dates.

The licenang atutes of the various sates lack uniformity and many states have
faled to keep pace with the public's desire for new and more efficient project delivery sysems.
The pockets of industry resstance to DB that continue to exist inhibit changes in many states
licenang laws.

Rdatively few states expresdy authorize DB. On the other hand, there are dso
few states which expresdy prohibit DB. Most states fal somewherein between in that their
licenang statutes make no reference to DB but nonetheless place redtrictions on what type of
entity may provide professiona design services.

An example of afairly progressve state in the areaof DB isForida. Foridais
one of the few states which has a statute that expresdy refersto DB. The Florida statute
specificaly provides that a genera contractor need not be licensed as an architect when
negotiating or performing services under a DB contract aslong as the architectural services at
issue are offered and rendered by an architect licensed in the State of Florida. See HaStat.Ann.
SA81.229(3). Therefore, adesign builder doing business in Forida need only employ an
architect or agtaff of architects who will be exclusvely responsible for the rendering of the
architecturd servicesto comply with the referenced statute.

However, as dluded to above, some states, including Florida, place restrictions on
the type of business entity which may render professond design services. Some states require
that a generd business corporation offering or rendering professiona design services have one or
more licensed individuas as stockholders or members of its board of directors. Staying with the
example of Forida, abusiness corporation may render professiona engineering servicesin that
date aslong asit obtains the required certification, one of its principd officersisaHorida
licensed professond engineer and personne acting as engineers on its behdf are registered
pursuant to statute. See HaStat.Ann. S471.023(1).

Other states vary the requirements for engaging in DB. New Jersey, for example,
incorporates Smilar requirements to those of Horidawith sometwigs. Asin Florida, abusness
corporation may render professona engineering services. Also like the Florida statute, the
satute in New Jersey requires that any employees of the corporation who are carrying on the
actua practice of professond engineering be licensed in the date. See N.J.S.A. 45:8-27.
However, there is no requirement that a business corporation eect alicensed professond
engineer as an officer or member of itsboard of directorsin order to render professiona



enginearing sarvicesin New Jersey'. Instead, the New Jersey statute requires that, prior to
rendering or offering to render any professond engineering servicesin New Jersey, abusiness
corporation must obtain a certificate of authorization which designates an employee of the
corporation holding a New Jersey license who will bein "respongble charge’ of the engineering
activities and decisons of the corporation. N.J.S.A. 45:8-56. In New Jersey, the term
"responsible charge” is defined as "the rendering of regular and effective supervison by a
competent professond engineer or land surveyor to those individuds performing services which
directly and materialy effect the quaity and competence of the professiona services rendered by
thelicensee” N.J.SA. 45:8-28(Q).

Just from these two examples of Horidaand New Jersey, it is obvious that few
gateswill haveidenticd provisons. It isvery important, therefore, that the partiesinvolved in a
DB project not assume that they meet the licensing requirements of one state Smply because
they meet the requirements of another. Instead, the requirements of each state where the DB
team intends to work must be carefully examined in order to avoid the unfortunate results
discussed above.

1 However, if the corporation uses the word "engineers’ or "engineering” inits name, a
New Jersey licensee must be an executive officer of the corporation. N.J.SA. 45:8-27. In
addition, the New Jersey licenaing requirements for agenera business corporation rendering
architecturd services are much more stringent, mandating that two-thirds of the corporate stock
be owned by architects licensed in the state and that two-thirds of the directors of the corporation
belicensed inthe state. See N.J.S.A. 45:3-18(a).



Licensing laws must be treated serioudy but should not be considered as an absolute barrier to
the DB method. Even where it seemsimpossible to meet a particular state's requirements, a
sample change in the typicd DB method may be enough to satisfy the state's concerns. For
example, ingtead of the contractor and design professiond entering into ajoint venture or
partnership agreement, the contractor may want to consider retaining the design professiona asa
separate and digtinct entity through the use of a subcontract agreement. Similarly, instead of
tying the design professiond's fee to the profit earned on the project, paying the design
professond afixed sum should ensure that its financia interests are independent to those of the
contractor/design builder. While these solutions may diminate afew of the benefits of DB, they
may be necessary to protect the interests of al partiesinvolved in a project and, at the same time,
alow such parties to take part in the growing DB trend.

The City's Broad Discretion in Deter mining
the Responsibility of a L ow Bidder

By: Michad S. Zetlin, Esq.

In the recent New York case of DeFoe Corp. v. New York City Department of
Trangportation, the New York's highest court reaffirmed earlier decisions that the City has broad
discretion in determining whether a bidder is "responsble’.  In DeFoe, DeFoe Corporation and
America Bridge Company, a joint venture (the "Joint Venture"), was awarded a New York City
contract for repairs to the Madison Avenue Bridge based on a bid price of $34 million. The New
York City Department of Transportation (NYCDOT) submitted the contract to the New York
City Comptroller for regidration. The NYCDOT withdrew the contract after learning of
troubling information concerning DeFoe.  In paticula, NYCDOT leaned that severd of
Defoe's representatives had been previoudy convicted of crimind tax violations.

NYCDOT then negotiated with the Joint Venture to remove objections and
barriers to the Joint Venture's participation in the project. The negotiations led to an agreement
by DeFoe to limit the involvement of certain representatives on the project. With NYCDOT's
objections satisfied, NY CDOT resubmitted the contract to the Comptroller.

Even though NYCDOT was satisfied with the redtrictions agreed to with the Joint
Venture, the Comptroller ill objected to the regidration of the contract. The Comptroller ill
had concerns about particular representatives of DeFoe controlling the Joint Venture's
operaions. She aso objected to the Joint Venture's failure to disclose prior statutory and OSHA
violagions. Also, a issue was an outdanding tax lien agangt DeFoe which DeFoe was
contesting. The Comptroller notified the Mayor of her concerns. Based on the Comptroller's
objection, the Mayor refused to require registration of the contract.

Defoe then commenced an Article 78 proceeding seeking, among other things, an
order vacating the Mayor's refusad to register the contract. The Court of Appeds cited Generd
Municipd Law Section 103 which requires that dl contracts for public work involving an
expenditure of more than $20,000 be awarded to the lowest responsible bidder. A responsible




bidder is "one which has the capability in dl respects to perform fully the contract requirements
and the business integrity to judtify the award of public tax dollars” The Court explained that an
agency has an obligation to congder the responghility of the bidder including "its skill, judgment
and integrity, and may, on the bads of the prior crimind record of some of its principds,
rationdly rgect that bidder.”

The Court then determined that the Comptroller, pursuant to the New York City
Chapter, had the duty and the authority to review the contract and object to it. The Court
explained that the Comptroller had sufficient reason to believe of the contractor's participation in
corrupt activity.  She acted lawfully and in accordance with her authority and responsbility.
Nether the Comptroller nor the Mayor acted in an arbitrary or capricious manner.  Accordingly,
the denid by the lower court of the Article 78 proceeding was affirmed.

In DeFoe, the Court of Appeds rdied, in part, on its earlier decison in Abco Bus
Co. v. Macchiarola. In that case, the Board of Education refused to award a City Contract to
Abco Bus Co. to transport handicapped school children. Two of Abco's principas had prior
cimina records. The Court of Appeds emphasized that a bidder's "honesty, integrity, good fath
and far deding are vdid condderations’ in determining whether a low bidder is a responsble
bidder.




Both the DeFoe and Abco decisons reflect difficulties contractors face when chalenging
decisions of City agencies which question their respongibility asabidder. The City will be
afforded wide latitude in eva uating the responghbility of abidder. Any attacks on an agency
decision must be based on substantia evidence that the decision was arbitrary and cepricious. If
faced with an agency objection, therefore, actions should be taken to negotiate an acceptable
resolution to specific objections of each agency with jurisdiction over the contract.

DESIGN PROFESSIONAL DECREED
TO BE FIDUCIARY OF OWNER

By: Miched S. Zetlin, Esq.

In adecison that could have far-reaching implications for design professonds, acourt in
Cdifornia recently concluded that afiduciary relationship existed between an architect and an
owner. Asaresult of the architect's breach of this purported fiduciary relationship, ajury
rendered a verdict in favor of the owner for over $8,000,000.

The owner, Lake Merritt Plaza, in the case of Lake Merritt Plaza v. Hellmuth Obata &
Kassabaum, claimed that the project architect failed to properly monitor and report upon the
work of acurtainwall designer and contractor. In particular, Lake Merritt Plaza ("LMP") sued
Hedlmuth Obata & Kassabaum ("HOK") and the generad contractor, Turner Congtruction
Company ("Turner"), for curtain wall defects that arose in connection with the construction of
the Lake Merritt Plaza building.

The court gpparently relied upon standard language used in American Ingtitute of
Architects (AlA) contracts to find that a fiduciary relationship existed between the owner and the
architect. Asareault, the court expanded the role of the architect beyond the explicit contract
terms.

Factua and Procedural Background

Turner retained a curtain wall subcontractor to design and ingdl the curtain wall system.
After the work was supposedly completed, the curtain wal leaked continuoudy. The curtain
wall subcontractor performed repairs but lesks continued severely thereafter. LMP then
goparently waited severd years before investigating the causes of the leskage.

LMP never retained a waterproofing consultant, athough its contract with HOK provided
that LMP would provide the services of a consultant "when such services [were] deemed
necessary by the Owner and the Architect ... for determining ... water conditions, with reports
and professona recommendations.” HOK recommended the services of a consultant to evaluate
the watertightness of the curtain wall. LMP never retained the consultant, however, because it
gpparently was led to believe by Turner and others (not HOK) that the mock-up test passed. In
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fact, the mock-up test failed. One of LMPs primary clams against HOK was that it was never
apprised of the failure of the mock-up test. LMP dleged that HOK, asitsfiduciary, had the
obligation to advise it of the results of the mock-up test.

According to LMP, had it known of the failure of the test, it would have retained a
curtain wall waterproofing consultant which would have prevented the |eskage that subsequently
occurred. LMP also argued that HOK had an obligation to ensure that the remediations prepared
at the mock-up tests were incorporated into the shop drawings for the project. HOK countered
that it was unaware that LMP never received the report of the mock-up test failure, and it was
incumbent upon LMP to provide such information to HOK. 1n any event, argued HOK, LMP
had the independent obligation to retain the waterproofing consultant to inspect the ingtalation.
That obligation was not dependent upon the results of the mock-up test. HOK also stressed that
the partners of LMP were experienced developers and lawyers. HOK argued, therefore, that it
was unnecessary and ingppropriate for the Court to impose a higher standard to the rdationship
than was otherwise imposed by the terms of the contract itsdf.

HOK's Contractuad Responshilities and the Fiduciary Rdationship

HOK's contract with LMP was predicated on standard American Indtitute of Architects
contract language. HOK agreed to "endeavor to guard the Owner against defects and
deficencies in the work of the Contractor.” HOK, however, was not responsible "for
construction means, methods, techniques, sequences or procedures.” Similarly, HOK was not
responsible for the acts, omissions or failures of the contractors.

Nothing in the contract explicitly imposed a fiduciary obligation on the architect or a
relationship of trust and confidence. Nevertheess, the Court apparently relied on other language
in the contract which declared the architect to be a representative of the Owner and other scope
provisons to conclude that HOK owed fiduciary obligationsto LMP.

The Sgnificance of the Fiduciary Rdaionship Determination

Asareault of the Court's finding of afiduciary relaionship, LMP was given freereign a
thetrid to present evidence of HOK's "duties' which gpparently far exceeded the explicit duties
st forth in the contract. LMP presented witnesses who testified about the expectations and
understandings of HOK's congtruction administration services rather than relying on the express
terms of the contract.

HOK, therefore, was imparted with consderable respongbility for protecting the interests
of the owner with respect to the curtain wall, even though (i) the generd contractor was solely
responsible for congtruction means and methods, and (i) HOK had no explicit contractual
respongibility for supervising or ingpecting the curtain wal or the mock-up tests.
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Even more damaging to HOK's case was a finding that HOK's fiduciary relationship with
LMP excused LMPsinaction after discovering the leskage problem. The curtain wall lesked
repeatedly and the curtain wall subcontractor attempted to repair the leaks on severa occasions.
The repair failed and severe leskage occurred but LMP did not actualy seek to investigate the
cause of the leskage. Had it done so it would have discovered the cause of the leskage severd
years earlier. The Court excused LMP's dday in taking affirmative steps to discover the cause of
the problem of the fiduciary rdationship finding, depriving HOK of a possible statute of
limitations defense.

Under the circumstances of this case, the Court held adesign professiona to a higher
standard of care than agreed to as part of the contract terms. Asaresult, in this case, the design
professiona had to defend againgt phantom responsbilities never bargained for as part of the
underlying agreemen.
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While this decison does not reflect atrend of courts to expand a design professond's
responsibility to an owner, certain precautions are sill warranted. In particular, it would be
prudent for adesign professond to explicitly incorporate in its contract with an owner that
nothing contained in the agreement or otherwise is intended to create afiduciary reationship
between the parties. Without taking certain precautions, a design professond will run therisk of
being saddled with more responsibility than it anticipated for a project.

New York State EnactsL egidation
Which Impacts Upon Design Professionals Liability

By: Kenneth H. Lazaruk, Esg.

New York State has recently enacted legidation which impacts the ligbility of
desgn professonds.  The fird bill enacted darifies the datute of limitations for professond
mapractice cams, other than those agang medicd professonds. The second hill helps
expedite the dismissal of older non-meritorious cases, ten years or more in certain circumstances.

ARTICLE I.

Statue of Limitation for Professional Malpractice.

New York as wel as every other State provide for time limitaions in which
lawsuits must be brought. Of particular concern to design professonds are two provisons of the
Civil Practice Rules and Regulations of the State of New York ("CPLR") which impact upon
lawsuits arisng out of contracts for professona design services. One section, CPLR 8214(6),
requires that mapractice suits including those againgt design professonds must be commenced
within three years from the date of the negligent act. Another section, CPLR 213(2), provides
that an action arigng out of a breach of contract must be commenced within sx years from the
date of the breach. In daims agang desgn professonds, plantiffs would usudly plead that the
desgn professond had breached a contractuad duty to provide services in a non-negligent
manner thereby invoking the Ix year datute of limitation. Desgn defendant professonds
would generdly argue that the three year dtatute of limitations applied because the action arose
out of the professona ma practice which was governed by the three year statute of limitations.

It appeared that the Court of Appedls in the case of Sears, Roebuck v. Anco, 43
NY2nd 389, 401 NY2nd 767 (1977) resolved this dispute. This case involved a clam by the
owner againg an architect for the negligent design of parking lot ramps. The Court of Appeds
of the State of New York applied a sx years satute of limitations to both the breach of contract
cdam and plantiffs negligence dam arguing that defendant's negligent conduct arose ou of a
breach of contract. The Court's decison in the Sears case was subsequently upheld in other
Cases.

It is paticularly disurbing to desgn professonds who regulaly contract to
provide ther services to an owner that the time period in which madpractice clams can be
brought againgt them as opposed to others doubled. However, recent legidation clarified this
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paradox. Now dl madpractice actions (other then medicd, denta, and podiatric) will be
governed by the three datute of limitations, notwithdanding whether the theory of the dam is
based in contract or tort (negligence). This legidation will have ggnificant bearing on firg
parties actions (Owner v. Design Professond) and has no bearing on cases involving persond
injury, wrongful deeth and property damage commenced by third paties. Third party clams will
continue to have a three year daute of limitations which runs from the date of injury or deeth
notwithstanding the date the design services were rendered. It is important to note that the new
legidation gpplies to design professionas, lawyers, insurance brokers and accountants who were
al subjected to a gatute of limitations for mapractice clams that was more than twice as long as
the period applied to doctors, dentists and podiatrists.
ARTICLE 1.

Limitations for Third Party L awsuits

Many States have enacted a dtatue of repose for third party suits agangt desgn
professonds, involved in the desgn and condruction of buildings and other sructures. A
Staiute of Repose imposes a bar to lawsuits againg design professonas, which have been
commenced after the expiration of a certan period of time snce completion of a dructure.
Desgn professonds and their professona societies have for many years supported legidation in
New York State which would impose a time bar to a lawsuit brought agangt a design
professonad by a third paty with regard to the completion of improvement to red property.
Desgn professonds have argued that the threst of a potentia lawsuit forced them to carry
insurance long after a project had been completed and for years after they supposedly retired
from the professon. In addition, desgn professonas argued tha the fact remans that there
comes a time when the dructure passes from a wel desgned building to a well maintained
building.
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To support ther case, desgn professond presented the date legidaure with
datiics which showed that most injuries occur because of poor mantenance. A Statute of
Repose or amilar legidation would seek to place the person, such as the building owner, in the
best pogtion to prevent injury and to relieve the desgn professond from the threat of potentid
ligbility. The argument further dates that it is unfair that a desgn professond should have a life
time of potentid exposure for injuries that result from poor or improper maintenance,
cardlessness of a third party or a smple accident. New York State is the only State which does
not have a Statute of Repose for a third party suits. The recent legidation in New York while not
as drong as hoped for by the desgn professonds and their professonads societies, does go a
long way to accomplish the result intended which is to limit the time after which lawsuits may
not be commenced againg desgn professonds by third party after completion of improvement
to red property. The recent legidation will expedite the dismiss of dl non-meritorious cases
ten years or older. The legiddion requires the service of a notice for clam ninety days before
the commencement of a lawsuit (for lawsuits commenced ten (10) years or more after the
completion of a dructure) and expedites plantiff's discovery (i.e, document production,
interrogatories, depositions). This discovery can take place immediatdy following service of the
Notice of Clam upon the desgn professond. The defendant is then authorized to request
dismisd of the case if the plantff is unable to edablish that subdantid evidence exists
implicating the design professond.

This legidation is more modest than the Statue of Repose the design professionals had wanted.
However, it does represent a step in the right direction.

Overviewing of the Practice of Engineering in New York State

By: Michadl K. De Chiara, Esg.

The basc rule in New York State, contained in Section 7202 of the Education

Law, is that only licensed professona engineers can practice engineering in New York. This
naturdly leads to the question of what conditutes the practice of engineering. Section 7202 of
the Education Law Sates:

"The practice of the profession of Engineering is

defined as performing professional service such as

consultation, investigation, evaluation, planning,

design or supervision of construction or operation

in connection with any utilities, structures,

buildings, machines, equipment, processes, works

or projects wherein the safeguarding of life, health

and property is concerned, when such services or

work requires the application of engineering

principles and data."
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The intent of the law is to insure that the public is protected. Before any
individua is permitted to practice any professon such as medicine, law or engineering, the law
imposes redrictions to help insure that some minimum level of professond competence has
been achieved by such individuds. Licenang is the mechanism used to help achieve a minimum
leve of expertise in the professons, including engineering.

The legidaive scheme requiring licenang of enginearing is regulated by the
Depatment of Education and serious violations of law relating to the practice of engineering are
prosecuted by the States Attorney Genera. The most serious violation of the law regulating the
practice of engineering is its unauthorized practice. Section 6512 of the Education Law provides
that the practice of engineering without a New York State professond engineering license is a
fdony.

Large Firm Practice

Of course, licensed professiona engineers may be employees in large enginesring
firms which may employ scores of licensed engineers.  In such circumstances there are issues
regarding which individud licensed professond is actudly providing the professona services.
A large firm's dient's are gengrdly retaining the firm and not an individud engineer and as such,
they are usudly indifferent as to who actualy sgns and sedls the drawings on a particular project
30 long asthe firm's professiond liability insuranceisin place.

Large firm practice generdly requires a senior engineer to sgn and sed the
engineering documents for a given project. However, an engineer who dgns and seds
documents is legaly presumed, as a licensed professond, to have ether done the engineering
work necessary for the preparation of the document, or have reviewed the work of those who
actudly prepared the document sufficiently so that the professond sSgning and seding the
documents can adopt such work as his or her own. Generdly spesking, it is therefore preferable
that the engineer who is respongble for a particular portion of the engineering work relating to a
project (eg. the eectrical engineering documents) sign and sed his or her work product or the
work product over which such person had overdl responshilitiess Whether or not the individua
who is actudly responsble for the work dgns or seds the documents, that individud will
nonetheless have potentid persond lidbility for the sufficiency and qudity of the engineering
work.
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Often, the necessities of the practice of providing engineering services a large firms
requires that individuals who did not actualy participate in the preparation of engineering
documents nonetheless sgn and sedl such documents. This practice is inconsstent with
the licensing requirements of the State of New Y ork and should be avoided if possible.
As discussed above, the preferred policy isto have the licensed professond who has
control over the work sign and sed the documents pertaining to such work. Where there
isinterdisciplinary work reflected on a single document it is advisable to have separate
samps relaing to each mgor discipline (i.e. Mr. X stamps documents relating to
electrical desgn and Mr. Y stamps documents relaing to mechanica design). Wherethis
isimpractica or burdensome and one individua signs a document for which the
individua did not perform the professona services the law requires that the licensee or
an employee under such licensee's direct supervision and control prepare and maintain
for aminimum of 9x (6) years, athoroughly written evauation of the professond

services represented by the design documents with references to applicable codes.
Technicdly this sandard applies to intra-firm work aswell asthe work prepared by
outside experts which isincorporated into the plans and specifications.
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