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Economic Risks of Doing Business Abroad

By: Michad K. De Chiara, ESq.

Introduction

The lagt decade has seen the expanson of American architecturd and engineering
expertise throughout much of Europe and the Pecific rim. As domedic makets al but
disappeared in recent years, American architectura and engineering firms have sought out work
from Shangha to Berlin in an attempt to develop enough work to sudtain their practices. Many
firms have had success in obtaning, executing and getting paid for ther work in foreign
countries.  Concurrently, many firms have had success in obtaining and executing work but have
found it difficult if not impossble to collect substantiad portions of ther fees for oversess
projects. The focus of this aticle will include some pitfals which the wary architect or engineer
should be aware of and thereby perhaps avoid when executing foreign projects.  This article will
concdlude with some examples of how some firms have successfully arranged for complete
payment on their foreign projects.

Pitfalls of Foreign Projects

1 Enforcedhility. Few architects and engineers are properly advised on the
contractud provisons which apply or which should gpply to work done outsde the United
States. Advice on which contract provisons should be inserted and which provisons would be
eadly accepted both by custom and locd laws is essentid for any professond working on a
subgantia project in a foreign jurisdiction. Of course, many lawyers smply advise ther dients
to have ther contracts made subject to the courts and the laws of a domestic jurisdiction,
typicdly New York or Cdifornia The problem with this approach, is that the entity who the
professona seeks to enforce its contractud rights againg is often a corporate shell established in
the foreign jurisdiction and regardless of what language you put in your contract the practica
redity is that its enforcegbility in this country will be a practicd imposshility. Therefore, the
sophigticated professonad working overseas understands that the contractua provisons may wdl
provide some leve of comfort with regard to liability, but will be essentidly usdess with regard
to collecting fees.

2. Locd Laws Depending upon the country in which you intend to render
professond sarvices, there may be tremendous vaiations in the requirements for rendering
professond services. For indance, there may be technica information and schedules which are
required in plans and specifications which is not consstent with domestic practicee.  There may
be locd licenang and daffing requirements which ae likewise a vaiance with domedic



prectice.  Further, there may be loca conditions, ranging from the types of materids avaldble
with which to build, to unique dimatic conditions to unanticipated geotechnicd formations
which might require, by code or the loca equivdent, specid provisons which professonas
practicing in foreign jurisdictions must be made aware. Often, there are requirements in foreign
jurisdictions that foreign professonds must joint venture with locd firms in order to cary out
projects. Similarly, virtudly dl foreign countries require a locad professond to sgn and sed Al
technicd drawings and specifications The prudent professona will use ether his counsd or a
loca advisor to insure compliance with dl locd rules and regulations.

3. Taxes. Perhgps the one area where American firms doing business abroad
have been hurt mogst ggnificantly is not recelving proper advice as to prevaling tax trestment on
work done in foreign countries. Two areas which must be understood are domestic taxes on
foreign work and avoiding foreign taxes on the same work. There have been gStuaions where
the foreign taxes on the work performed by American architects and engineers have actudly
exceeded the fees they received for executing the work since the taxes in some jurisdictions are
based upon the value of the project and not on the fee received by the professonds for the
sarvices rendered. In short, it is critica that any professona doing work abroad seek out and be
properly advised as to the tax treatment for the services you are providing when working on
foreign projects.

4, Currency Exchange. In the globd economy in which we live, there are
ggnificant daly fluctuations in rdaive vaues of currencies of different naions. Professonds
doing work abroad are subject to these variations and should act to limit, to the extent possible,
this unknown danger. The smplest way to avoid the risk of currency fluctuations is to provide
that payment for serviceswill be in United States currency.

5. Language and Cugstoms. Vaiations in language, and locd customs, can
creste enormous unanticipated problems for American firms doing business abroad. Often loca
cusom may fly in the face of written agreements in which case you can rest assured loca custom
will preval. Smilaly, misundersandings concerning language will dways operate agang the
best interests of the American professonal working doroad. Therefore, it is imperative that extra
time and effort be spent to insure that there are no misunderstandings concerning the terms of
agreements and that, to the extent possble, loca customs have been factored into the busness
Sdeof theded.

Practical Arrangementsfor Collecting Fees

There are two techniques which | have found to be highly successful in ensuring
thaa my American achitecturd and engineering dients on mgor foreign projects receive full
payment for ther services. Fird, where possble, | dways try to negotiate a substantial up-front
fee, which, has been as high as 50% of the tota anticipated fee (excluding fees for additiond




savices).  Of course, depending upon circumstances, you may not adways be successful in
obtaining as large an up-front fee as you would like.
Another technique isto provide in your agreement that if payment is not recelved
within ashort time (typicaly ten days or less) of completed services, the professond hasthe
right to cease work. This provides ardatively short string on payments and the prudent
professona will not extend services for sgnificant dollars without prompt payment.
Finally, another technique isto provide in your contracts for paymentstied to
numerous discreet milestones and permitting the professond to cease its work if payments are
not made. Thisagain isatechnique for closdy matching payments to services rendered.



The greatest danger in providing services on foreign projectsisfor the professond to find itself
in apogtion where it has dready performed its services for the client and is awaiting significant
payments. Under such circumstances, you can rest assured you will probably not receive
payment for your services. Therefore, we employ the above techniques as well as certain others
to position our clients as best we can to insure that they will receive the full amount of their fees
on foreign projects.

JOINT VENTURES FOR INTERNATIONAL WORK:
THE MEMORANDUM OF UNDERSTANDING

By: Michad S. Zetlin

In this globa economy more and more architectural, engineering and congtruction
firms are foraging oversees for profitable ventures. Lacking knowledge and experience of
practices in the foreign locae, these firms are teaming with U.S. and foreign partners in pursuing
internationad projects.  These teams provide the necessary expertise to satisfy the technical, and
possbly financid, demands of the foreign owner or agency. They adso offer an ability to share
the expenses that mount rapidly when searching for work oversess.

Despite the risks and costs associated with pursuing international work, your firm
may have decided that prosperity beckons abroad. In fact, we will assume you have aready
targeted an dluring project. You have assembled your design, condruction, and perhaps
development, partners and have decided to submit a proposa. If everything works well, this
project should be immensdy profitable. At this dage, many firms stat working feverishly to
devdop a proposd with nothing more than a handshake ded with ther team members.  You,
however, are shrewder, and as a proactive thinker want to minimize the chances tha your
relationship with your partners will turn sour.

The dangers should be apparent of proceeding without an explicit understanding
of certain criticad issues with your partners; issues such as the interest of each partner in the new
entity that may be formed to design and/or condruct the project; the sharing of expenses for
responding to the RFP; the decison making process to be used throughout the development of
the proposd. If the parties disagree on a decison, such as the format for the proposa, how does
it get resolved? Should members of the joint venture be permitted to participate with other
competing teams?  Are there any prohibitions on the use of confidentid or proprietary
information? These and other issues should be discussed and decided at the outset of the venture
and incorporated in aMemorandum of Understanding.

The Memorandum of Understanding should identify the role of each party, such
as who the prime contractor will be for the venture and which risks will be assumed by the other
patners.  For example, the foreign contractor may be the prime contractor because it may have
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the exclusve ability of procuring required bonds in the foreign land or it may have the dl-
important relaionship with the client. The Memorandum should identify which representative or
representatives will serve as the liaison with the dient.

The Memorandum of Understanding should aso provide for the dructure of a
Management Committee.  Each patner should have a representative on the management
committee. If internal disagreements arise, a dispute mechanism procedure should be
established. The committee should be respongble for dlocating respongbility to the partners
and for supervisng the preparation of the proposd. The management committee may or may not
be the same controlling group after the joint venture is awvarded the project.

The Memorandum of Underganding should dso include a prohibition agangt any
member of the joint venture from soliciting or negotiating with other potentia competitors.



Indemnification provisons should aso be discussed and incorporated in the
Memorandum of Underdanding. For example, a provison may be inserted protecting each
patner from the unauthorized actions of another partner.  Significant ham could aise, for
example, if one team member unilaterdly decided to dter the bid. Likewise, the partners should
be protected against copyright infringement that may occur by another partner.

If parties will be sharing trade secrets or confidentid information, a contractud
commitment should be made that the proprietary information shdl not be disclosed to third-
parties nor used for any purpose other than for the project.

In the event of default, such as falure to meet deadlines, the Memorandum should
provide for gppropriate remedies such as monetary rdief or termination from the joint venture.
The paties can identify the actions tha shdl be deemed a serious enough default to trigger
monetary damages or termination.

These issues highlight some of the dangers that can arise during the bid process
and steps that can be implemented to protect dl parties. In the internationd marketplace, these
extra precautions will assst in reducing the substantid risks that are dways present. To avoid
misunderstandings and help turn your reationship with your partners into a successtul joint
venture, discuss sgnificant issues early and incorporate your understanding on each of these
issues in aMemorandum of Undergtanding.

BANKRUPTCY AMENDMENT CURBS
DELAYSBY SINGLE ASSET DEBTORS

By: Raymond T. Mdlon, Esq.

For many years, a default by a single asset mortgagor would put lenders in a
difficult predicament which required careful andyss. The lender would firs have to determine
the current value of the red property and estimate the time required to obtain a judgment of
foreclosure and sde in the ensuing foreclosure litigation.  The second, and more difficult
andysis, was the effect of a probable bankruptcy filing by the sngle asset mortgagor, usudly on
the eve of foreclosure. The impogtion of the automatic bankruptcy stay upon bankruptcy filing
hdts foreclosure and substantidly extends the period of time in which a secured lender must wait
to recover, in whole or in part, the proceeds of its loan.

In recognition of these problems, Congress recently enacted amendments to the
United States Bankruptcy Code (the "Code") that seek to reduce such delays in foreclosure.
These amendments provide relief from the automatic bankruptcy stay where a bankruptcy filing
is made by a "dngle assst debtor.” While these amendments will not impact upon the byzantine
procedures of date foreclosure law (which is beyond the scope of this article), they will limit the
dday that certain single asset debtors can obtain through the filing of a Chapter 11 bankruptcy

petition.



The amendment to Code 8362(d) does not apply to dl debtors that only own a
sngle parce of red property. Instead, under Code 8101(51B) Congress defined "single asset
red edate' to be rea property (other than resdentid property with fewer that four resdentiad
units) "which generates subgantidly al of the gross income of the debtor.” Additiondly, the
debtor must not be engaged in any other business other than operation of the red property and
the debtor cannot have non-contingent, liquidated secured debt in excess of $4 million Upon a
Chapter 11 bankruptcy filing by a debtor that owns "single asset red edtae’, Code 8§362(d)(3)
imposes a time limit for the duration of the automatic bankruptcy stay. Within 90 days of the
commencement of the bankruptcy case, the debtor must file a plan of reorganization that "has a
ressonable possbility of being confirmed within a reasonable time'.  Alternatively, the debtor
has the option of making monthly payments of interest to each secured mortgagee of the red
property. The monthly interest payments must be at a market rate based upon the vaue of the
mortgagee's interest in the red propety. Unless the single asset debtor proposes such a
confirmable plan of reorganization, or makes the required monthly payments of interest, the
automatic bankruptcy stay shdl be lifted upon a secured mortgagee's request.

The evident purpose of the bankruptcy amendment is to minimize the dday in
foreclosure by compdling a single asset debtor to quickly pursue its bankruptcy case or to
provide the secured mortgagee with monetary protection from any delays. Since a great ded of
the bankruptcy filings by dngle asset debtors will not result in a successful plan of
reorganization, a debtor's time for dday is now limited. If sufficient equity exiss in the red
property, the debtor may be in a podtion to ether quickly proffer a confirmable plan of
reorganization or to meke monthly interest payments. However, if the red propety is truly
underwater, the secured mortgagee can have the automatic day lifted 90 days after the
commencement of the bankruptcy case.

While the amendment does not universdly goply to dl sngle asset debtors, it
provides a measure of relief for secured mortgagees. However, there are sgnificant gray aress
that may engender litigation. Firdt, controversy may flare over whether a debtor has filed a
confirmable plan of reorganization. Also, the secured mortgagee and the debtor may differ over
what condtitutes a fair market rate of interest. These issues will be addressed by the decisons of
bankruptcy courtsin casesfiled after October 22, 1994, the effective date of the amendments.

Since the effective date of the amendments, the primary issue decided in reported
bankruptcy cases related to qudification as a single asset debtor under Code 8101(51B). This
threshold issue is crucid in determining whether Code 8§8362(d)(3) is applicable.  Due to the
evident benefit that mortgagees will achieve through the application of Code §362(d)(3), they
have sought an expangve congruction of "single asst red edae’. For example, in the case of
In re Kremko, Inc., 181 Bankr. 47 (Bankr. S.D. Ohio 1995) the Court anadyzed the dud issue of
whether (i) a marina congtitutes single asset real estate, and (ii) whether the debtor conducted any
subgtantial business other than the operation of red property. While it was undisputed that the
secured debt was well below $4 million, the Court held that Code §362(d)(3) did not apply, and
refused to lift the automatic stay. In making its determination, the Court utilized concepts of red
edtate law to determine that a marina, with its docks and accoutrements, cannot be construed to
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be sngle asst redl estate. The Court dso held that the marina was not red property held by the
debtor smply for the purpose of generating income. Ingtead, the business of the marina was the
provisoning and mooring of boats. While this imaginative attempt by a mortgagee to expand the
scope of Code 8§101(51B) was unsuccessful, bankruptcy courts have taken pains to apply Code
§362(d)(3) to lift the automatic stay in gppropriate cases.

The determination of whether semi-detached houses congtituted single asset red
estate held by a debtor was the relevant issue in the case of In re Philmont, 181 Bankr. 220
(Bankr. E.D. Pa. 1995). In that case, the mortgagee attempted to utilize Code §362(d)(3) to
obtain an order lifting the automatic stay 103 days after the combined bankruptcy filings by the
generd partner and limited partnerships that developed the red property. As of that date, the
debtors had not filed a plan of reorganization. The debtors argued that Code 8362(d)(3) did not
aoply because semi-detached houses should be consdered as individud single properties. In
rgecting the debtors argument, the Court relied upon the definition of sngle asset red edate
found in Code 8101(51B) which includes "a sngle property or project’. The tem "sngle
project” was found to include a series of semi-detached houses.

Based upon the few reported cases which have construed Code §8101(51B) and
362(d)(3), it appears that the bankruptcy courts carefully andyze the relevant facts of each case
to determine if a property conditutes single asset red edate for which the automatic stay should
be lifted. To date, it appears thet the courts are cognizant of the congressond intent in enacting
the amendments, and are ready to provide relief to mortgagees when qudifying single asset red
edateisat issue.

While the amendments alow bankruptcy courts to issue an order extending the 90
day period, "for cause’, it is hoped that such extensons will not be given fredy. Instead,
bankruptcy courts should carefully evaluate the debtor's actions during the 90 day period to
determine whether a confirmable plan of reorganization is being formulated. If the bankruptcy
courts are not vigilant in imposing exacting sandards for an extenson of the 90 day period, the
purpose of the amendments will be defeated.



Secured lenders have long been subjected to unreasonable delays in the bankruptcy courtsin
recovering the value of their loans on single asset red edtate. In fact, bankruptcy filings have

often caused a further diminution of the value of a secured lender'sinterest in Single asst red
edtate. The recent amendments to the Code seek to redress this imbalance by compelling debtors
to quickly establish whether reorganization is a viable option. If this cannot be established

within 90 days, a secured creditor can now request that the automatic bankruptcy stay be lifted to
dlow the sdle of the red property at foreclosure.

Highlights of the New Jersey Lien Law - Part |

By: Kenneth H. Lazaruk, Esg.

Higtoricdly, the Congruction Lien Law in New Jersey has been both complicated
and confusing. In recent years changes to New Jersey's Congruction Lien Law have been made
with the intent to smplify the filing and enforcement process. However, confuson Hill exists as
the right to lien and the filing of process. The purpose of this aticle is to damplify the
technicdities with regard to the New Jersey Congruction Lien Law and to provide a synopss of
the highlights of the recent changes.

In this issue of the newdetter, the topics of (i) Entittement to Lien, (ii) Hling
requirements and (iii) Amendment of Lien will be discussed. The next issue of the newdetter
will discuss (i) Enforcement, (ii) Residentid Congtruction and (iii) Notice of Unpaid Balance.

1 Summary
In 1994 the old New Jersey mechanic's lien law was replaced with New Jersey's

new Congruction Lien Law (NJSA 2A:44A). The new condruction lien law gpplies only to
private projects, no new lien rights were created for public works projects which are ill
governed under the municipd mechanic's lien lawv. The new New Jersey condruction lien law
differs from the old mechanic's lien law in two primary aeas. (1) the abalition of any pre-filing
requirement and (2) the barring of contract clauses which prohibit the filing of the lien.

The abolition of any prefiling requirement smply goplies to the prefiling
requirement under the old New Jersey lien law of either a Notice of Intent or the filing of the
prime contract with the County Clerk before a lien could be later placed against a project.
Second, many owners of projects in order to frustrate contractors and avoid the risk of subjecting
their projects to mechanic's liens incorporated clauses in their congruction contracts to prohibit
the filing of mechanic's liens. The new New Jersey condruction lien law provides that liens may
not be prohibited by contract clauses or agreements. Such clauses are void as a matter of public

policy.

2. Who Is Entitled to Fle a Congtruction Lien
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The new New Jersey condruction lien law provides that any contractor,
subcontractor or supplier who provides work, services or materials pursuant to a contract shal be
entitted to lien for the vdue of the work or services peformed or materids or equipment
furnished in accordance with the contract. Generd or prime contractors, congruction managers
and design professonds (architects, engineers and land surveyors) have lien rights.  In addition,
these lien rights extend to two tiers below the prime contractorss. These would include
subcontractors and  sub-subcontractors, subconsultants and  sub-subconsultants.  Below  sub-
subcontractors and sub-subconsultants no lien rights exist.  In addition, no lien rights exis for
suppliers to suppliers.  In addition, the lien law defines "contract” as any agreement amendment
in writing evidencing the respective responshility as a contracting party which in the case of a
supplier shdl include a ddivery or purchase order sgned by the owner, contractor or
subcontractor having a direct contractud relaionship with the contractor or an authorization of
any of them. Accordingly, in order to have the right to lien there must be a written agreement.

Type of Project that can be liened

Section 2A:44 A-4 provide for the attachment of Lien to the following projects.
a dock, whaf, pier, bulkhead, return, jetty, piling, groin,
boardwak or pipeline above, on or beow lands under waters
within the Statds juridiction, the lien shdl be on the
improvements together with the contracting owner's interest in the

lots of land in front of or upon which the improvements ae
constructed and any interest of the contracting owner of the land in

the land or watersin front of the land,

b. remova of a building dructure or pat of a building or
dructure and its relocation on other land, the lien shdl be on the
contracting owner's interest in the improved red property on which
the building or structure has been relocated,;

C. Excavation, drainage, dredging, landfill, irrigation work,
condruction of banks making of channds grading, filling,
landscaping or the planting of any shrubs, trees or other nursery
products, the lien shdl be on the land to which the improvements
ae made, and shdl not be upon the adjoining lands directly or
indirectly benefitted from the improvements.”

3. Filing Requirements
The requirementsfor filing alien are asfollows
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1 Congruction liens may not be filed more than 90 days after the completion
of the work, services, materid or equipment has been provided to the project for which payment
isclamed.

2. The lien must be sgned, acknowledged and verified by the oah of the
cdamant and in the case of a partnership or corporation, a partner or a duly authorized officer
filed with the County Clerk in which the project is Stuated.
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3. A copy of the lien must be served on the owner and, if any, the contractor
and the subcontractor againgt whom the clam is asserted within ten (10) business days following
the filing of a lien. The lien damatt shdl by persond sarvice or regisered or cetified
mail/return receipt requested, postage prepaid serve or mail a copy of the lien to the last known
busness address or place of resdence of the owner, and if any, of the contractor and
subcontractor againg whom the lien is asserted (service of the lien in the manner prescribed is a
condition precedent to enforcement of the lien). Section 2A:44A-9 further provides that the
amount of the lien shdl be limited to the contract price or any unpad portion thereof whichever
islessfor the work services, materids and equipment provided.

Spring 1995
COMBATING WORKPLACE DISCRIMINATION CLAIMS

By Miched S. Zetlin, Esq.

It appears that with increasing frequency employers are being forced to defend
workplace discrimination cdams.  While many of these dams may have some legitimecy, a
ggnificant portion are brought by disgruntled employees seeking vengeance againgt an employer
or a Substantia unearned severance package. Combating these clams and protecting the firm
agang these lawsuits, particularly the frivolous ones, requires renewed diligence on the part of
employers as wdl asimplementing certain safeguards.

The Discrimination Claim

Title VII of the Civil Rights Act of 1964, as amended by Congress on severd
occasons, prohibits employment discrimination on the bass of "race, color, religion, sex or
nationa origin® by employers and other organizations and agencies Employment discrimination
is broadly defined to cover dl areas of the employer-employee rdaionship, from hiring through
termination. The Age Discrimination in Employment Act ("ADEA") prohibits discrimination
based on age. It protects individuads who are at least forty years old. Mog dates have dso
enacted laws to promote fair employment.

The pendties for violatiing Title VII can be severe.  Victims of discrimination may
be entitted to compensatory damages for future pecuniary losses, emotiond pan, suffering,
mental anguish and loss of enjoyment of life. Rendaement and back pay may aso be
gopropriate remedies.  Employers may dso be subjected to punitive damages when acting with
"malice" or "reckless disregard” of the employee's protected rights.

To seek the protection of Title VII or the ADEA, the employee must etablish that
the motivation for his or her termination was a discriminatory reason.  Title VII, as amended by
the Civil Rights Act of 1991, provides tha liability is established whenever "the complaining
party demondrates that race, color, religion, sex, or nationa origin was a motivating factor for
any employment decision, even though other factors dso motivated the practice.
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Defending Against the Discrimination Claim

When faced with a discrimingtion lawsuit, the employer will be required (with
few exceptions) to demondrate a nonrdiscriminatory reason for the aleged discrimination.  For
example, in McDonald v. Santa Fe Trail Transp. Co., a case that reached the Supreme Court of
the United States, an employer discharged a caucasian worker dlegedly for theft. The employee
clamed race discrimination and cited in support of his clam that an Africanr American employee
who was equdly guilty of theft was not discharged. Unequd discipline according to the Court,
does not amount to discrimination. The test is whether the action (unequd discipline in the
McDonald case) is predicated on discrimination motives.

In another case to reach the Supreme Court, St. Mary's Honor Center v. Hicks an
employer demoted then discharged a correctional officer who had a commendable employment
record. The officer dleged racid discrimination and argued that other employees guilty of the
same violaions were not subjected to such severe action. The Court found that persond
animogity rather than discriminatory reasons may have motivaied the action. Discharge for
persond animodty is not a discriminatory employment practice, and, therefore, would not
impose liability upon an employer for violation of Title VII.
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Guarding Against Discrimination Claims

Employers who wish to guard againgt discrimination clams or other suits by
disgruntled employees can take severd precautionary measures.  For example, an employer
would be wise to document criticisms of an employegs performance through a series of written
evauations or reports which are shown to the employee before any termination occurs. The
employee is thus afforded an opportunity to improve his or her peformance and is much less
likely to cdlam that the employer never provided any notice of the problem.

Another action an employer may teke is to have a discharged employee dgn a
waver of any rights or clams. For example, the employer may offer a more generous severance
package (eg., two extra weeks of severance) in return for a waiver. Care must be taken in
drefting these waivers.  Under the ADEA, for example, a walver, among other things, must be
voluntary, written in an undergandable manner for the employee, specificdly refer to the
employee's rights under the Act, and satisfy certain time requirements.

Of course, procedures should be implemented in the workplace to avoid any
discriminatory practices.  Policy manuds of firms should aso be drafted carefully to avoid
furnishing employees with additiond rights than are provided by law unless it is the employer's
gpecific intent to do s0. The policy manua can be congtrued as conditions of employment for the
firm.

These precautions and others that may be appropriate for your firm, should be consdered to
ward off and asss in defending againg discrimination clams.

USING EMPLOYEE MANUALSTO ACCOMPLISH FIRM GOALS

By: Carol J. Patterson, ESq.

Mog firms have a personnd manua or guidebook which acquaints employees
with office policies and procedures. For new employees, the manua may be the firg formd
introduction to the firm's requirements on a host of issues such as working hours, payroll
practices, and benefits. Often the booklet is put in a drawer and forgotten until a problem arises.
A manua which has been developed to address the firm's specia concerns can be an effective
tool in preventing or solving future problems.

For most employers, it is important to mantain the flexibility to promptly respond
to changing business conditions. In a thriving economy when work is plentiful, profits are high,
and tdented employees are scarce, an employer may implement a generous benefits program.
This can be a powerful force building employee satidfaction and loydty. Unfortunately, such a
program can become a cogly liability if economic pressures change and force a retrenchment.
Many desgn firms have experienced this shift in the recesson over the past few yeas
Implementation of cod-saving changes has become an unwecome necessty.  In most
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jurisdictions, the firm's personnel manua can make this process easer for an employer by clearly
indicating that the firm reserves the right to change the terms and conditions of employment.
The manud can expresdy provide that continuation of benefits is not guaranteed. Most
employees recognize that today's competitive environment forces the firm to periodicaly
reassess policies and expenses.

Smilaly, firm management should consder the purpose of the personnd manud.
In some dates, courts have ruled that a personne handbook can be construed as a contract of
employment. To avoid misunderstandings regarding the purpose and function of the handbook,
a firm can indude language which expresdy advises employees that it is provided solely for
purposes of information and reference and that it is not a contract of employment. Such
provisons will engble the firm to periodicaly review its personnd policies and make revisons
as conditions warrant. This will not ease the morde problem associated with such modifications,
but it can remove a potentialy serious obstacle to change.

One of the mog difficult issues in employee rddions is separations.  If an
employee leaves voluntarily, the firm's key concern is having sufficient notice to hire and train a
replacement. A contentious Stuation is more likdy to aise when the firm initiges the
separation. A personnd manua which smply provides that employment can be terminated "for
caug’ may limit an employer's options. Each decison to fire or lay off an individud may be
subject to chalenge on the grounds that the employer has not established "cause” for termination
as required by the personne manual.

The employer may have even fewer options if the manud goes further and
itemizes the types of conduct which ae the sole grounds for termination. An employee
contesting the firm's decison may successfully contend that his or her termination was not based
on one of the permitted causes and was therefore improper. Although a personne manud may
properly identify certain types of conduct as grounds for termination, it should not offer what
appears to be an dl-incdudve lig. If the preservation of subgtantid laitude in making personnd
decisions s important to the firm, the personne manua can provide that employment is on an "a
will" bass and can be terminated a any time by ather the employee or the employer. In many
cases, this language can enable the employer to make daff reductions without entering into
lengthy discussions regarding the deficiencies of employee performance.

A specid concern of dedgn firms is moonlighting. Many desgn professionds
have the drive and initiative to undertake work outsde the office.  This not only helps them to
develop their skills in desgn and dient management, but it provides a welcome supplement to
ther income. Many desgn firms recognize these benefits and adlow employees to undertake
such work. If work on such outside projects is not prohibited, it is important to set rules to
protect the firm from unintended assumption of additiond ligbilities. The personnd manud can
accomplish this by advisng employees to inform ther own clients that they are performing these
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sarvices on their own, not as an employee of the firm. It is critical that employees and ther
clients know that the firm's insurance is not avalable to cover dams in connection with this
work. Thework should not be done using office fecilities.

Findly, do not ignore the bascs The personnd manuad can be an excdlent
means of communicating to employees many of the firm's requirements. Thee ae a few
examples:

. Specify gandard working hours and emphasize the need for punctudity if
it isimportant for the firm's operations.
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. Describe the firm's policies regarding absences. The dandard issues are
sgck leave, vecation days and holidays. Many firms aso set policies for
persond days, jury duty, nationd guard or reserve service, disability, and
leaves of absence.

. Outline procedures for overtime work. Employees who are digible for
overtime pay should have a clear understanding of the threshold separating
draght time from ovetime. Requiring advance written approva of Al
overtime work can maintain managemert control over overtime expense.

The firm should evaluate this check list in light of its own needs. It can be vauable to review the
manua on an annua basis to confirm that its provisons are congstent with current policies and

to consder whether problems which arose during the prior year indicate that new changes should
be made. For example, afirm which had an unsuccessful experience with two new employees
may want to consder adding a provison that adl employees have probationary sausfor a
specified period. This process of fine tuning will dlow the firm to benefit from experience and
avoid repeating mistakes.

A STATUTE OF REPOSE FOR NEW YORK: THE TIME ISNOW

By: Raymond T. Mélon, Esg.

While New York has traditiondly been in the vanguard of legd development, the
Empire State is woefully behind the times in faling to enact a Statute of Repose for design
professonas. Incredibly, New York is one of only two dates that have faled to provide such
protection. This long overdue rdief would protect design professonds from frivolous lawsuits
that assert tenuous claims arising from projects completed years ago.

The purpose of a Statute of Repose is to prohibit the commencement of lawsuits a
gpecified number of years after completion of the conduct in question. In regard to design
professonds, a Statute of Repose would bar third-party lawsuits for persona injuries based upon
clams of erors and omissions in the desdgn of a project after the expiration of a dated time
period. Desgn professonas dready have adequate protection againgt untimely lawsuits brought
by client/owners or contractors through the New York Statute of Limitation of three years for
negligence cdams and six years for contractud clams  Unfortunately, the three year limitation
for negligence cdams asserted by injured third-parties does not begin to run until the injury
occurs, without regard to the year of completion of the project. This scenario places a Sword of
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Damocles over desgn professonas who are compeled to continue insurance coverage,
sometimes into their retirement, for projects completed decades before.

Leaving asde the obvious economic cost of continuing insurance coverage for
years or decades after completion of projects, a design professond suffers a severe disadvantage
when joined as a defendant in a third-paty persona injury action occurring years dfter
completion of the project. At that point, the desgn professond's contact with the project ended
years before, and in the intervening years the owner had the obligation to maintain and repair the
project. Often times, the owner has made modifications to the project, or has faled to repar and
mantan the building conditions, conduct that can directly impact upon a desgn professond's
ligbility. This raises a centrd issue of whether the negligence dleged is attributable to design or
mantenance falures.  After passage of sufficent time, desgn defects are subsumed by
maintenance and repar defectss The owner, as the recipient of continued benefits from
ownership of the project, isin the best pogtion to insure the public's safety.

These obvious facts have caused the legidatures of 48 dates to enact Statutes of
Repose that protect, & a minimum, desgn professonds. The coverage afforded by these
Stautes of Repose varies greatly, some limited solely to architects and engineers (eg.,
Connecticut), while others offer expansve coverage which aso protects contractors,
subcontractors and materidmen (eg., Rhode Idand). The time period for the application the
Statute of Repose smilarly varies from date to state.  Tennessee's Statute of Repose applies 4
years dfter subgsantid completion of the Project, while in lowa a desgn professond has
potentid ligbility up to 15 years from the date that the act or conduct occurred.

Some daes, such as Cdifornia, have recognized the digtinction between patent
and latent design defects, and provide an extended period before the protection is agpplied to
cdams aidng from latent desgn defects. This bifurcation of protection recognizes that latent
design defects are inherently difficult, if not impossble, to ascertain upon reasonable ingpection.
Even with latent design defects, these Statutes of Repose acknowledge that after an extended
period a desgn professona should be protected from clams aisng from long-completed
projects.

While the need for a New York Statute of Repose for design professonds is
beyond question, one sdient observation must be made. Reevant data from one insurance
company providing coverage to desgn professonds suggests that the incidence of third-party
cdams conditutes a smal percentage of the totd clams made agangt design professionds. In
teems of the dollar vaue of such dams, the impact is even smdler. The vast mgority of
lawsuits brought against design professonds relate to project clams, comprised of worker
injuries and owners clams of erors and omissons on the project. This is not meant to minimize
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the obvious impact of a third-party persond injury lawsuit against a desgn professond. Insead,
these facts amply edablish that design professond's grestest risk of liadility is from the client
and project workers.
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While the gates are dmost uniform in affording design professions some modicum of protection
agang clams arising after a satutory time period, New Y ork has stubbornly refused to
recognize thistrend. Despite repeated attempts by a number of legidators, the proposed statutes
submitted annudly in the New Y ork Assembly languish in committees. Unfortunately, the
strongest lobby against passage of a Statute of Repose isthe persona injury bar of trid atorneys
that represent plaintiffs. Despite admirable efforts by the many Chepters of the New Y ork State
AlA, desgn professonds have not yet sufficiently combined to form alobby that can effectively
pressure legidators to enact of a Statute of Repose. One possible avenue for increased |obbying
pressure would be to seek passage of a statute that includes within its scope contractors,
subcontractors, and materidmen. The increased resources that the building industry could infuse
into the legidative lobbying effort may provide the needed pressure to finaly enact aNew Y ork
Statute of Repose.

A Primer on Ownership Transtion --
Part One-- Management Transition

By Michad K. De Chiara, Esg.

When the principds in professond desgn and condruction firms reech a certan
age, they invariably begin to wonder how they can redize a return of ther portion of the firm's
equity. The better prepared principas reach that certain age in their mid-fifties and dlow
aufficient time to organize and plan their equity and management trangtion, the lesser prepared
principals begin addressing these issues in thar middle sixties and generdly have less successful
trangtions.

In some older, wdl-run firms there is a long-established procedure for existing
principds to convey ther equity back to the firm itsdf or to younger principds as they
concurrently relinquish management control to the next generation. In such firms there is an
edablished method for vauing the equity of a principd and paying for such equity as the
principd "trangtions’ out of the firm and younger principas teke his or her place.

However, many of today's most successful engineering, architecturd, design and
congruction firms were formed over the last twenty to thirty years and the principds are just
now beginning to address the issue of how they will "trangtion” out of their firms or companies.
The process of change of ownership in cdosdy hdd professond and condruction firms is
generdly referred as "ownership trangtion.” There are two broad and related categories that
must be recognized and planned for in order for the ownership transtion process to be successful
and for firms or companies to survive into the second generation. The two aess ae
(2) trandtion of management; and (2) transfer of and payment for equity interests. Each area is
critica to ownership trangtion and each is dependent on the other. This aticle will address
some issues affecting management trandtion.  Pat Two of this two-pat aticle which will
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gopear in the next issue of the Zetlin & De Chiara Quarterly Review, will address transfer of
equity interests.

Transtion of Management

In order for any ownership trandtion to be successful, it is axiométic that there
must be a successful management trangtion as well as a successful equity trangtion.  Often, the
payout of the retiring or withdrawing principals equity in a firm or company is dependant on the
revenue and profits generated by the firm after the retiring or withdrawing principas leave and
their control of the management of the firm ceases  This typicaly occurs in professond firms
where younger principds pay for the equity of the older principas through a disportionae
diverson of firm revenue to the older principas for an agreed period of time. In this Stuation,
the ability of the retiring or withdrawing partners to redize the full return on ther equity is

dependant on the ability of the succeeding partners to manage the onrgoing entity and continue
to generate substantia revenue.
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Management of professond desgn and condruction firms can be broken into
three generd areas (@) -- Marketing -- to sustain current business and to obtain further work;
(b) -- Technica Supervison -- to ensure that the qudity of the professond services rendered or
the work performed for dients is dways excdlent; and (c) -- Interna Adminidration -- to ensure
that the busness of running the firm itsdf is properly managed. Typicdly, different individuds
have strengths and weaknesses in one, sometimes in two of these categories. It is very rare to
find a professond who exces a dl three. Therefore, in planning for the proper management
trandtion of a firm, the current principas mus identify those individuds within the firm who
have the tdents and/or dispostions required to meet one or more of the three areas of
management and begin, as early as possble, to give those individuds responghility in those
aress where their tdents lie. The prevadent view today in busness is that it takes between five
and ten years to develop good management skills in professona busness managers. The timing
required to develop managers for professonal and congruction firms is probably similar.  Thus,
the sooner you begin to give younger employees read management respongbility, the more time
they will have to grow into the roles you ultimatdy want them to fill.  Sometimes the
individuds you have assumed will fill certain roles end up not meeting your expectations. Better
to find that out earlier rather than later so that dternate successors can be identified and
groomed.

The keys to successful management involve the smooth coordination of the three management
areas--marketing, technica supervison and internd adminigration. How different firms
emphasize each of these areas and how it rewards the relative contributions from each area goes
along way towards defining the firm.
Summer 1995
A Primer on Ownership Transtion --

Part Two -- Equity Trandgtion

By: Michad K. De Chiara, ESq.

This is Pat Il of a two pat aticle on Ownership Trandtion. This portion of the
aticle dedswith trandfer of equity interests.

Equity Trandfer
Trander of management was discussed in my prior atide as hdf of the

Ownership trangtion process. The other haf of the ownership trangtion process is the transfer
of equity interests. Equity transfer raises two basc issues. Where will the capitd come from to
finance the equity purchases? What time frame will be required to complete the payout for the
equity interests? In addressng these two basic questions, there are limitless combinations of
payout schemes which can be adopted for particular Stuations, most of which are timing and tax
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driven. However, the sooner the issue of ownership trangtion is addressed in a firm, the less
important timing issues become and the more rationa the process invariably becomes.

23



The redty of equity transfer, for most professonal and congruction firms, comes
down to a choice between one of two basc schemes for funding the equity transfers. (1) usng
internally generated capitd to finance the equity tranders (i.e, the money to finance the
purchase of the equity of the retiring or withdrawing partners comes from the firm itsdf), or
(2 udng extendly generated capitd to finance the equity tranders (i.e, the succeeding
principds go to outsde sources such as banks, persona savings, or reatives to finance the
purchase). Agan, while there are numerous permutations and buy-out schemes that can be
adopted to meet the requirements or preferences of any dStuation, they dl flow from some
combination of these two basc revenues interndly generated capitd or externdly generated
capitdl.

From the retiring or withdrawing principa's perspective, it is generdly better to
have their equity paid for with externad capitd. Use of externd capitd usudly permits the entire
purchase to be consummated on an earlier and certain date. Any uncertainty concerning future
payments dissppears.  And the burden of financing the equity purchases shifts fully onto the
shoulders of the succeeding principds. The main advantage for the succeeding principas in this
scenario, however, is they now have the unfettered ability to run the firm without interference
from the retired or withdrawing principas (who have been pad in full). However, that freedom
usudly has a price, the succeeding principds typicdly are left with sole ligbility to pay for the
debt they incurred (usualy recourse debt) in accessing external capitdl.

Of course, from the sdf-interest of the succeeding principds looking to acquire
equity and assume management of a firm, just the oppodte Stuation is to their best advantage.
That is, they would prefer to finance their acquigtion of the equity of the retiring or withdrawing
principas with interndly generated revenue (tha is, revenue generated by the firm itsdf). This
dructure sometimes lessens the persond liability of the succeeding principds (some ownership
trandtions that are pad for with internally generated revenue are on structured a non-recourse
basis). However, this dructure usudly involves continued management involvement on the part
of the retiring or withdrawing principds until they have been pad in full for thar equity
interests.

Conclusion

This atide is intended as a vey gened initid introduction to ownership
trangtion. The detals of any ownership trandtion plan involve numerous critica legd and
accounting issues and solutions which are paticular to the circumstances, preferences and
economics of a particular firm. Any one of the many issues typicaly encountered in a properly
organized ownership trangtion could present sarious legd and financid traps which the well-
advisd firm will avoid.
The key to a successful ownership trandtion is careful planning over a period of time with
experienced  professonds. The weél-planned ownership trangtion converts an  often
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confrontationd and angst filled process into a wel-managed exercise that enhances your
business and properly rewards principas for the contributions they have made to their firms.

APPELLATE COURT IMPOSES AFFIRMATIVE
DUTY UPON LANDLORDS TO INSPECT FOR
HAZARDOUS LEAD PAINT CONDITIONS

By: Raymond T. Mdlon, Esq.

In recent years, consderable attention has been focused upon the danger that lead
paint poses to children. In response to this condition, remedid statutes have been enacted on the
federd, state and locad levels. New York City enacted Administrative Code § 2013h, aso known
as Locd Law 1, to protect children from the hazards of lead paint. In Juarez v. Wavecrest
Management Team Ltd., the Appelate Divison, Firs Depatment, scrutinized Locd Law 1 and
found that the datute imposed a continuing duty upon landlords to identify and remove lead
paint hazards from residentid dwellings.

Recognizing that young children are mogt at risk from the hazards of lead pairt,
Locd Law 1 was specificdly enacted to goply to multiple dwdlings in which children under
sven resde. The law requires landlords to "remove or cover™ any surface having a pant or
coating with levels of lead in excess of fixed dautory levels. The datute further establishes a
rebuttable presumption that any peding paint found in buildings erected before 1960 contans
levels of lead in excess of the gautory maximum. Findly, the exigence of paint with excessve
leveds of lead conditutes a Class C immediately hazardous violation that must be corrected
within 24 hours.

In Juarez, an infant child suffered phydcd injury as a rexult of ingesing leaed
based paint chips. The lower ourt found that the peding pant in the gpartment contained levels
of lead in excess of the datutory maximum. In granting judgment to plaintiffs, the lower court
dso hdd that the defendants, the prior owner, the successor owner, and the managing agent,
received prior notice of the lead condition.

On apped, the Appdlate Divison extendvely andyzed whether a violation of
Locd Law 1 creates absolute liability to the landlord without regard to negligence. The Court
andyzed the purpose of the datute and the class to be protected, i.e, children under the age of
seven, a cdass of persons unable to exercise sdf-protective care.  Although other Statutes had
imposed absolute ligbility to protect children, the Appellaie Divison hed that "overriding public
policy reesons’ militated againgt the impogtion of absolute lidbility for violations of Loca Law
1. While the problem of lead paint pervades New York City's housng stock, the impostion of
absolute liability would require landlords both to inspect and to be absolutey successful in
finding every lead paint hazard in their buildings. Under such a sandard, a diligent landlord
unable to find dl lead pant conditions after exhaudive searches would be lidble
notwithstanding any possble defense. The Appdlate Divison held that such an outcome would
be "draconian."
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In place of the aisolute ligbility rule, the Appdlate Divison hed tha a violation
of Locd Law 1 condituted negligence as a matter of law. Under such a standard proof,
goplicable defenses could be proffered by the landlord. Therefore, the Court's rgection of the
absolute liability standard leaves open the posshility that a landlord could establish that lead
pant exiged in the building even though dl ressondble and prudent efforts were made to
discovery the condition.
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Contrary to the lower court's holding, the Appelate Divison rgected the

requirement of prior notice to a landlord and, instead, held that Loca Law 1 imposes an
affirmative duty upon landlords to inspect their resdentia dweling to ensure that no hazardous
lead pant condition exids. This duty is continuing and not satified by a sngle inspection
conducted when the building was purchased. In regecting a prior notice requirement, the Court
found that Loca Law 1 unambiguoudy imposed upon landiords the burden of identifying and
removing such conditions. The requirement of prior notice of the condition would serve as
incentive for landlords to remain ignorant of the lead paint condition. Thus, remedid action
would only occur after notice was received, which notice would probably be obtained as a result
of an incident of lead poisoning. Consequently, the Court found that only an affirmative and
continuing duty to ingpect would ensure alandlord's compliance with Loca Law 1.
As a reault of the Juarez decison, landlords must now diligently inspect their buildings to
axcatan the exigence of lead paint conditions. The obvious consequence of the Appelate
Divison's decison will be an increese in the cost of mantaning and operating multiple
dwellings in New York City. However, ingpection costs must be balanced againgt the enormous
ligbility that may arise from a judgment granted to a child suffering from lead poisoning. To
avoid such liadlity, landlords must promptly inditute ingpection procedures, conducted by
quaified technicians, to discover dl lead paint conditionsin their buildings.

STAGE SET FOR CROSS-BORDER LICENSING
OF ENGINEERS, BUT HURDLESREMAIN

By:  Brian Heischer
Summer Associate

Thanks to an historic agreement among engineers from the United States, Canada
and Mexico on cross-border licensing requirements under the NAFTA, United States engineers
may soon be able to practice anywhere from the Y ukon to the Y ucatan. It is, however, abit
premature to start booking your internationd flights just yet.

The agreement, known as the Mutual Recognition Document (MRD), designed to
increase engineers mobility in the North American market, must now be ratified by each
country's professional engineering organizations. These organizations, leaders of which were
responsible for creating the MRD, could ratify the agreement before the end of the year, despite
the opposition of the engineering boards of severd U.S. States, most notably California

However, the MRD is nat legdly binding, and it will mean next to nothing if it is
not implemented into the licensing laws of the individua U.S. and Mexican States and Canadian
provinces. Cross-border licenang under the terms of the MRD will be possible only in those
jurisdictions which implement the agreement into their laws.
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If these hurdles are passed and the terms of the MRD are widely implemented in
the three nations, interjurisdictiond licensang will work asfollows. An engineer who is licensed
in her "home jurisdiction” may gpply for atemporary licensein the "hogt jurisdiction”, which
would alow her to practice in the host jurisdiction for either three years or the duration of a
gpecific project. In thethird year, the temporary license holder may apply for aregular license.
Unless specificaly required by the host jurisdiction, neither the temporary nor the regular
licenang process will require the gpplicant to take an examination. Neither will the applicant be
required to maintain a representative office or be aresdent in the host jurisdiction.

However, the MRD sets forth gtrict guidelines as to who will be permitted to
obtain atemporary license. Applicantslicensed in their own country who have graduated from
an accredited engineering program must have at least twelve years of acceptable engineering
experience and eight years of licensed practice, must demongtrate an ability to communicatein
the language of the hogt jurisdiction and must demongirate knowledge of the regulations
governing the practice of engineering in the hogt jurisdiction. A licensed engineer who did not
graduate from an accredited engineering program must satisfy the same requirements for a
temporary license, except she must have at least Sixteen years of engineering experience and
twelve years of licensed practice. The requirements set forth in the MRD were designed to take
the place of examinations, which currently are the cornerstone of the licensing processin amost
al juridictions within the three retions.  Eliminating the examinations should cut down on the
time required to obtain alicense to practice in another jurisdiction, and would shift the emphasis
of cross-licensng to experience.
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The MRD dates that nothing in the agreement will preclude ay individud from pursuing
licensure in any foreign or domedtic jurisdiction through exising procedures.  Widespread
implementation of the MRD procedures, if it occurs at dl, will probably take a least a few years.
However, cross-border licenang will dmost cetainly be facilitated in the near future, and as
Mexico continues to build its infrestructure, foresghtful American enginears may find exciting
opportunities south of the border.

HARD CASESMAKE BAD LAW:
DESIGN PROFESSIONALSAND SITE SAFETY

By: Caral J. Patterson, Esq.

A recent decison by a New Jersey appellate court raises new issues concerning
design professonds responghbility for Ste safety in that date.  Dedring to provide a remedy to
the family of a condruction worker who was killed when a trench collapsed & a sewer
condruction gdte, the court in Carvalho v. Toll Brothers & Developers concluded that an
"engineer may be subject to liability if its falure to exercise reasonable care under the
circumgtances increases the risk of harm to a third person” An examination of the facts in
Carvalho suggests that the court's decision is not a broad a change as it appears to be; but it is
likdy to increese the uncertainty for desgn professonds regarding the scope of ther
responsibility and liability for accidents which occur on the job ste.

The Carvalho court recognized that there was no New Jersey case law which
mandated the result it reached. In fact, the court's own prior ruling in Sykes v. Propane Power
Corp. supported the engineer's contention that it had no liability to plantiff. Under the
goplicable project agreements, the engineer was not responsble for dte safety.  The engineer
provided full-time dte observation services to "ensure’ that the contractor's work was performed
in accordance with the plans and specifications. Although the engineer had authority to demand
improvement in the contractor's work and rate of progress, in S0 doing it did not relieve the
contractor of its sole respongbility for the condruction means, methods and techniques of
executing its work.  The agreement expresdy provided tha the engineer did not have
responsbility for such means and methods or for safety precautions used by the contractor on the
project. In sum, the contract had standard provisons dlocating oversight responghility to the
paty doing the work. Based on this contractua dlocation of responghilities, the engineer
argued that it had no obligation to direct the contractor's activities with respect to safety. The
tria court agreed and granted the engineer's motion for summary judgment.

The gppellate court reversed, emphasizing the facts indicating tha the engineer's
gte representative was well aware of the risk faced by deceased worker. He was present at the
gte when the accident occurred, and he was aware that there were no trench boxes used on site
on the date of the accident, even though he adso knew that it was common to use trench boxes to
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protect workers from collgpse injuries.  Mogt dgnificantly, he dso knew that the trench had
collapsed severa times before the accident.  In fact, one week before the accident, he had noted
that the trench was unstable, that water had pooled at the bottom of it, and that walls caved in to
the floor. In sum, there was subgantid evidence that over an extended period of time, the
engineer in Carvalho had knowledge of the dangerous condition and took no steps to correct it or
advise the owner or contractor to do so.

30



In light of these facts the appellate court essentidly determined as a matter of
policy that the engineer had a duty to "take some reasonable action to prevent injury” to workers
in the trench. The court reached this concluson despite the fact that the engineer, the owner, and
the contractor had negotiated and entered into separate agreements and acted in accordance with
ther teems.  The court essentidly revised the parties agreement by assgning to the engineer a
responsibility that it has not assumed. The court aso ignored the fact that the parties dlocation
of responshility for Ste safety to the contractor makes sense.  The contractor is in the best
postion to implement an effective safety program through training and supervison of daff
ranging from the top project supervisory personnd to the foremen working with individua work
crews. The posshility that this respongbility can be shared with other parties may wesken what
is otherwise a strong incentive motivating the contractor to maintain a safe workplace.

By contrast, a project engineer does not have direct control over the contractor's
pesonnd. Dedgn professonds typicdly do not have respongbility or authority to direct
contractors work with respect to the means and methods of construction or safety issues. Faced
with a compdling series of facts, the court determined that as a matter of public policy it was
gppropriate to ignore the parties agreement and impose ligbility on the engineer.

Accordingly, Carvalho crestes some uncertainty regarding design professonas

responshility for dte safety. Desgn professonds could find themsdves caught in a dilemma
between adhering to the terms of ther contractua relationships and generd legd principles
which impose a liability gpat from the terms of a written agreement.  The result in this case
demondrates the tenson between the important god of maintaining a safe workplace and the
practical need to alocate specific functions to various members of the project team so that the
work can be carried out efficiently.
It is important to recognize that Carvalho does not transform design professonds into safety
supervisors who patrol the job ste looking for unsafe conditions. It is by no means clear that the
court would have reeched the same concluson if the engineer's dte representative had not
repeatedly observed the unsafe condition which ultimately resulted in a fataity. On the contrary,
it seems likely that absent evidence of the engineer's actua knowledge of the potentid danger,
the court would have been rductant to disregard the project agreements and impose a new
responsbility on the engineer. In future cases, New Jersey courts will have to determine the
proper baance between the terms of a negotiated agreement and the policy andyss which was
the key to the Carvalho decison.

Structuring a Successful Joint Venture
for a Design Build Project

By: Miched S. Zetlin, Eq.

The trend towards design build is continuing. In the public and private sectors
owners are turning to the percelved advantages of the "single point of responghility” offered by
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the design-build process. Some projections have indicated that over the next few years, design-
build may be used on over fifty percent of significant condtruction projects.

This trend is requiring contractors and desgn professonds to form drategic
dliances in pursuing projects. In many ingances, these dliances result in contractors assuming
the responsbilities of the desgn for the project and then turning to design professonds to
perform traditiond architectural and engineering functions.  In other indances, the desgn
professond and contractor structure a joint venture which becomes the design-build entity. The
gopropricte legd dructure for any project will be governed by the rdationship between the
design professond and contractor, their respective bargaining srength and other factors such as
dae licenang requirements which may prohibit the dedgn professond from saving in a
subordinate role to a contractor.

With any dructure, however, design professonds and contractors will find
themsalves assuming risks to which they are unaccustomed. For example, desgn professonds
may find that they are respongble for the safety program for the project. They may dso have
responghbility for developing detalled budgets, and for sharing the risk for condruction cost
ovearuns. Design professonds adso will fed more pressure than usud to cut costs and increase
profit margins, sacrificing qudity adong the way. No longer is the design professond the
owner's protector. Rather, the design professond views the contractor as the client or as a
busness patner. Even the American Inditute of Architects recognizes this change of the design
professiond’srole. Inits B901 Agreement, the AIA providesin paragraph 2.1.1:

The professond obligations of the Architect are undertaken and

peformed in the interest of the Dedgn/Builder . . . . All

communications between the Architect and the Owner or

Contractor shdl pass through the Desgr/Builder unless otherwise

directed by the Desigr/Builder.

Likewise, the contractor, as the design-builder or a joint venturer of the design-
builder, assumes direct responshility to the owner for schematic design, design development,
and condruction documents. The contractor dso shares in the risk for desgn erors.  Desgn
erors traditionaly required owners to pay contractors for extra work. In a design-build setting,
the owner escapes responghility for the error and the contractor is forced to turn to its design
professond partner for compensation for the error which, from a business perspective, may not
be feasible.

To meet the chdlenges of desgn-build, the contractor and design professond
must consder and resolve as many business and legda issues at the earliest opportunity. Some of
these issues are project specific. Many will be recurring depending on the nature of the work and
the parties included. For example, the parties have to determine whether the design professond
has any control over congruction decisons (snce the desgn professona may be sharing in the
profits and losses for the project).
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Severd trade organizations -- The Ameican Inditute of Architects, The
Associated Generd Contractors of America and, most recently, The Engineers Joint Contract
Documents Committee -- have developed forms for design-build projects. Needless to say, each
of the forms offer certain advantages, depending on the perspective of the particular party.
These forms should be used as a guide for identifying issues that should be addressed when
venturing into a design-build project.
Sophidticated and smart condruction and design firms have dready developed or ae in the
process of developing thelr desgn-build drategy. It is inevitable that design-build will cross
your path in the future. Take the time now to develop dliances and think through the role your
firm will play when the desgn-build opportunity comes your way. When the opportunity
arrives, devote the effort immediately to structure a successful relaionship.

Winter 1995
Cooperatives and Condominiums Required to
Provide Reasonable Accommodations to Disabled Residents

By Raymond T. Mdlon, Es.

In a decison agpplicable to many cooperatives and condominiums in New York
City, the Appellate Divison, Second Department, has determined that a cooperdative's refusd to
expend funds to ingdl a whedchar ramp for a disabled resdent conditutes a violaion of the
Federa Fair Housing Act and the New York City Human Rights Law. The hading in Matter of
United Veterans Mutual Housing No. 2 Corp. imposes a broad responsbility upon cooperatives
and condominiums to ensure that their fiscd policies ae not violative of goplicable Satutes
protecting the disabled.

The United Veterans dispute concerned a whedchair confined resdent and a
cooperative of thirty-nine garden apartment buildings containing 800 gpartments. For ten years
the disabled resident was provided access to her apartment through use of a wooden ramp. After
the ramp deteriorated, the cooperative refused to expend funds to construct a replacement ramp,
but agreed that a new ramp could be inddled a the disdbled resdent's expense. After
ingalation, the disabled resdent filed a complant with the New York City Commisson on
Human Rights contending that the cooperaive was engaging in  unlawful discriminatory
practices.

In denying the discrimination alegetions, the cooperative clamed that the ramp
was not in compliance with the Building Code and inconvenienced an edely resident in the
same building. It further clamed that requiring the disabled resdent to obtain the ramp a her
own expense did not condtitute a discriminatory practice.
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The cooperative and the disabled resdent subsequently entered into a settlement
agreement pursuant to which the cooperative agreed to construct a new ramp at its own expense.
However, the cooperative emphaticdly reeffirmed its overdl policy of refusng to make any
expenditures to provide reasonable accommodations for disabled resdents. The Human Rights
Commissoner then issued a decison holding that the cooperdatives policy of outright refusd to
provide any reasonable accommodations to common eements which would address the needs of
disabled resdents, regardless of cost, violaed the Human Rights Law. The Commissioner
ordered that the cooperative (i) cease and desid its policy of refusing to expend funds to provide
reasonable accommodations to disabled resdents, and (ii) establish a new policy, in compliance
with the New York City Human Rights Law, which individudly evduaes dl requests by
disabled residents for accommodations or improvements that do not impose undue hardship.

The cooperative subsequently sought an order from the Queens County Supreme
Court to have the Commissoner's determination set asde. The cooperdive's arguments were
rgjected as moot because a 1991 amendment to the New York City Human Rights Law imposed
an affirmative obligation to make reasonable accommodations for the disdbled. (The law's
legidative higory explicitly cited the Commissoner’'s decison in United Veterans as a bass for
the amendment.) The trid court reviewed the adminidrative hearing record and determined that
the cooperative's admitted refusd to expend funds to accommodate the needs of the disabled
clearly supported the Commissioner's determination.

On agpped, the cooperative argued that the Commissioner's interpretation violated
due process because it required al other cooperative resdents to pay for improvements that will
only benefit a dissbled resdent. The cooperative further argued tha its policy of dlowing
dissbled resdents to make improvements a their own expense was in conformity with the
Federd Far Housing Act, which it clamed had provided the governing definition of the term
"reasonable accommodation” as it gpplied to a disabled person. The cooperative dleged that any
lav containing a contrary or more expandve condruction of that term is preempted by the
federd law.

In dafirming the trid oourt's judgment enforcing the Commissoner’'s
determination, the Appelate Court rgected the cooperaive's argument concerning federd and
date law, which were held not to be in conflict. Since both laws prohibited the refusd to make
reasonable accommodations that would afford a disabled person equa opportunity to use a
dwelling unit, the cooperative's policy violated both the Federd Fair Housing Act and the New
Yok City Human Rights Law. Findly, the Appdlate Divison hed tha requiring cooperdive
residents to expend funds that solely benefit a disabled resident did not conditute a due process
violaion. The legidation under review had the purpose of preventing discrimingion and
protecting the disabled, thereby promoting the general wdfare of the community. The Court
held that legidation promoting the generd wefare commonly benefits some individuds more
than others.



The United Veterans decison herdds a new era for cooperatives and condominiums in
identifying and addressing the needs of dissbled resdents. Particular atention will now have to
be given to individud requests for "reasonable accommodations' that concern the needs of
disabled resdents.  Since the cost of the improvement in United Veterans was minimd, the issue
of a disabled resident's request for an accommodation that congtitutes an undue burden upon the
cooperative or condominium was not addressed. Clearly, an improvement which is prohibitive
in cost and threatens to deplete reserves is not a reasonable accommodation. In tese financdly
condraned times, identifying the area between "reasonable accommodation” and “undue
burden" will place additiona pressures upon board members.  Guidance will ultimately come
from future cases containing facts less extreme than United Veterans. In the interim,
cooperatives and condominiums will have to determine carefully what improvements can be
made, and a what cos. A cadess misake could result in a discrimination clam being filed
under the Human Rights Law.

Expanding The Tent: Successfully Bringing
New OwnersiInto The Firm

By Caral J. Patterson, Esg.

A successful business is one that effectively adapts to changing circumstances.
As a firm grows, its owners and top managers must consder enlarging the leadership tier. This
may be necessary for a number of reasons. More leaders may be required to serve the firm's
clients.  Alternatively, they may be needed to increese the dlient base to ensure the firm's
aurviva. New leaders may be the key to edtablishing the business as an enduring inditution
which continues after the retirement of the management team that founded it.

It is possble to hire tadented managers and marketers who can perform these
functions. For large enterprises, this is the norm.  But firms with a small ownership group may
find that compensation is not enough to satisfy the talented individuas that they want to retain or
atract. A number of gifted design professonds want to establish and manage their own firms --
or a least share ownership and management responghilities. These entrepreneurid individuds
may have a great ded to offer, provided that the current owners are able to smoothly adjust to the

expangon.

The addition of new patners or shareholders, whether accomplished by
promotion from within the firm or by seeking tdent from outsde, is a decison which merits
caeful consderdion in light of the persond and busness gods of the owners of firm and the
person who is to join them. Once the parties have reached an agreement on the basc issue of
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their willingness to work together as co-owners, they must address the specific terms of their
agreement.

A Kkey issue which must be resolved is the percentage of ownership to be
transferred.  The parties should aso consder whether this ownership share shdl be increased
over time. If s0, by how much and on what terms.  The flip Sde of this issue is how the new
owner will pay the firm for his or her newly acquired shares or partnership interes. Many long
term employees expect that the owners of the firm will give them a portion of the firm in
congderation for their years of loyd and vauable sarvice. Gratuitous transfers are by no means
typicd. Having devoted tremendous time and energy to building a successful business, most
owners expect that newcomers will compensate them for their effort.

The amount of such compensation will be the subject of negotiation and depend
on a number of factors such as the parties respective evauations of the vaue of the firm and the
purchaser's potentid contribution to its prosperity over time. If the prospective purchaser does
not have the resources to pay a purchase price which is mutualy accepted as fair, the parties will
need to be creative and develop a framework for extending payment obligations over time and
funding them, at least in part, with the purchaser's future earnings and profit share.

Once the parties have reached agreement on the centrd terms of the ded, the sze
ownership share to be trandferred, the purchase price and payment mechaniam, they must address
a number of other issues which are essentid to avoid future misunderstandings and properly
dlocate their mutua respongbilities. The agreement should accomplish the following:

4, It should cdlarify the parties obligations to devote time to the firm. If a
ful-time professond commitment is required, the agreement should say so. Some firms
edablish minimum standards for hours spent on firm business. It should not come as a surprise
if any paty intends to spend a portion of his time on another venture disputes and
disgppointment are likely to result.

5. The paties understanding regarding day-to-day management of the firm
must be confirmed. The new purchaser should know whether the founders or mgority owners
are retaning management control of the firm. The agreement may provide whether certain
iSsues require unanimous consent or an especidly large mgority vote.

6. The centra monetary issues must be the agreement must not only provide
for the parties sharing of profits and losses, but it should dso address their obligation, if any, to
make additiona capita contributions from time to time.

7. The agreement should dso address whether any or dl of the owners are
entitled to a sday or other fixed payments. In some cases, the parties will need to preserve
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financid flexibility, and will leave these issues to the discretion of the managing principds.  In
others, individuds requiring same guaranteed level of compensation will require a commitment,
perhaps in the form of a separate employment agreement.

8. The paties should confirm thelr undersanding of what will hgppen if one
or more owners leaves the firm. For example, if an owner becomes ill and is unable to work for
an extended period of time, when can the individud (or the firm) declare that he is out on
disbility? How long must the firm continue to pay his sday? What are the firm's obligations
to a retiring shareholder? Is there a gpecified age which triggers entitlement to full retirement
benefits? How quickly must the firm pay an individud or his edate the vaue of his ownership
interest in the event of the death, withdrawd or retirement? The agreement should spel out
procedures to fairly balance the interests of a departing individua and the firm.

0. An issue of great concern to dl owners is the posshility of admitting new
owners or expeling current owners from the firm. The agreement should spesk of the degree of
unanimity required for this decison. Will a mgority vote suffice or is unanimous consent
required?

10. If the firm is concerned with protecting its intellectud property, including
plans, specifications, computer programs, or proprietary commercia information relating to
unique procedures or dient reationships, the agreement should document the parties
understanding with respect to these matters.
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The process of discussng and reaching a mutudly acceptable resolution of these issues will
faclitate the effective collaboration of the firm's owners.  Although no agreement can either
anticipate or avoid dl potentid disputes, an effort to address issues in advance -- when everyone
iswilling and eager to cooperate with each other -- can smooth the way.

Limited Liability Company Law
PART TWO: Limited Liability Companies

By Michael K. De Chiara, Esq.

In our last issue of the Zetlin & De Chiara Quarterly Review, | wrote about the
new Limited Ligbility Partnerships ('LLPS') egtablished under the new Limited Ligbility
Company Law (the "Law"). This aticle will briefly describe the other new entity established
under the Act, aLimited Liability Company (an"LLC").

Background
An LLC is a busness form which combines the features of a corporation and a

limited partnership.  Sophidicated engineers, architects, investors and owners of busness
properties are wedl aware of the advantages of limited partnerships. Often, when a smdl group
of investors are assembled to purchase a building, they are organized as a limited partnership
with a corporate generd patner (which typicaly owns a nomind interes in the limited
partnership -- 1 or 2 percent) while the individua investors comprise the limited partners. The
primary advantages of this structure have been to insulate the individud investors from persond
lidbility while affording them a direct pass-through of profits and tax benefits. In a limited
patnership, the limited partners are prohibited from involvement in the management of the
limited partnership, which is typicdly deegaied to a corporate genera patner owned and
operated by the limited partners. Although this arrangement gppears to violate the requirements
of a limited patnership (limited investors not having direct involvement in management), it hes,
to date, withstood legd attack.

LLC's permit its members to have the same limited ligbility and tax bendfits as a
limited partnership while dlowing them to actively participate in its management.

AnLLC
The LLC is formed by the filing of "aticles of organization” with the New York
Depatment of State.  Unlike a corporation, the members of the LLC are dlocated "interedts'

which are more analogous to partnership interests then the shares of stock which an investor in a
corporation would receive.
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The mog sdient feature of an LLC is the limited ligbility it affords its members.
The Act provides that "neither a member of a limited liability company, a manager of a limited
ligbility company managed by a manager or manages nor an agent of a limited ligbility
company (including a person having more than one such capacity) is ligble for any debts,
obligations or ligbilities of the limited ligbility company or each other, whether aising in tor,
contract or otherwise, solely by reason of being such member, manager or agent or acting (or
omitting to act) in such capacities or paticipating (as an employee, consultant, contractor or
otherwise) in the conduct of the business of the limited liability company.” This broad language,
when combined with the expected federa tax treatment of New York LCC's and the ability d
members to manage an LLC are wha diginguishes this busness form from both corporations
and limited partnerships.

An LLC can be managed (i.e., operated day to day) by ether its members or by
designated managers. If the owners of an LLC want a separate class of managers to operate the
entity, they mus affirmaively provide for this in ther aticdes of organizaion and in thar
operating agreement. Basicdly, as long a managers carry out their duties "in good faith and with
that degree of care that an ordinarily prudent person in like postion would use under Smilar
crcumgances' (an objective test), they will have no persond liadility for ther actions.
Smilaly, LLCs can indemnify its members and managers agang al dams and demands
whatsoever, provided (i) such person is not adjudged to have acted in bad faith or the acts
indemnified againg were the result of active or deliberate dishonesty, or (ii) such person gained a
financid profit or other advantage they were not entitled to from the acts for which they seek
indemnification.  The above exculpations from liddility only aoply to ordinary busness
ligbilities, they do not gpply to clams of professond mapractice. However, with regard to
professond mapractice, the LLC will afford professonds the same insulaion from vicarious
ligbility asthe P.C. or the LLP as discussed in the last issue of the Z& D Quarterly.

One additiond feature of an LLC is that no creditor of any member has any right
to obtain possesson of or exercise lega or equitable remedies with respect to the property of an
LLC. Quite smply, this means that the property held by an LLC is not subject to capture by the
creditors of an individud member. This is gmilar to a corporatiion where the creditor of a
minority shareholder cannot force a sale of corporate assets.

The disadvantages of an LLC are bascdly two-fold: (1) uncertainty of federd
tax datus, and (2) difficulty of trandferability. While the Internd Revenue Service has not yet
ruled that aNew York LLC would be taxed as a partnership, most tax-experts who have
reviewed the law are confident that the IRSwill so rule.

The advantages of an LLC are smilar to those of an LLP -- limited ligbility for partners while at

the same time permitting active management of day-to-day operatiions. However, for most
engineers and architects, an LLP or a P.C. is the preferred form of busness entity. The LLC
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make more sense for real edate or securities investors who are looking for an dternative to
subchapter S corporations or limited partnerships.
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