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A peer review can be an important tool in assisting owners and

design professionals to complete construction projects on time and

on budget, while limiting the number of requests for information
and change orders seen on a project. Typically, a peer review

is performed by an independent design firm with expertise in a
particular discipline to identify errors or omissions in a design

or to remedy a troublesome detail or component of the design.!
With the growing number of complex construction projects in the
United States, the number of peer reviews being performed on
construction projects continues to increase.

In fact, cities such as Miami,> New York City,* and San Francisco*
have each implemented mandatory peer review programs for
structural engineering submissions. Similarly, the city of Chicago
has implemented an optional peer review program for structural
engineering submissions.’ The purpose behind these structural
peer review programs is to streamline the permit process and to
reduce the time and resources being expended by the building
departments for the respective cities. In addition to structural
peer reviews, building departments and state agencies have
implemented peer reviews of other disciplines on a project-by-
project basis when needed. For example, in Nestle Waters N.A.,
Inc. v. Town of Fryeburg,® the town’s planning board conducted
an independent peer review to determine whether the project
presented major traffic concerns.

Similarly, private owners continue to retain design professionals
to perform peer reviews of state-of-the-art structural, mechanical,
and architectural systems on a multitude of projects, including
green projects,” medical facilities, performing arts centers,

and high-rise towers. Due to project complexity and the use of
numerous consultants, poorly coordinated construction documents
are a prevalent risk factor for owners on major projects.® For

example, one study estimates that typical construction drawings
include five potential coordination errors per design drawing.’

I. Timing Is Everything: When to Engage
the Peer Reviewer

While owners typically include between two and five percent

of the total cost of construction in a construction budget as a
contingency to address cost overruns stemming from design

and coordination issues, having the design reviewed by other
competent industry professionals prior to construction provides
a direct benefit to all interested parties. In most cases, the benefit
derived from retaining peer reviewers by catching errors or
omissions early on likely exceeds their associated cost to

the project.

Timely retention of a peer review firm has a direct impact on

the success of a project. If the peer review firm commences its
services early in the design process, many conflicts will likely be
identified early and corrected. A study performed by the General
Services Administration, in conjunction with the University of
Colorado at Boulder and Peter Associates, analyzed twenty-two
construction projects and found that “companies and organizations
can strategically improve projects by conducting peer reviews
early in the construction process.”"

In Swire P. Holdings, Inc. v. Zurich Insurance Co., the owner and
developer retained the services of an independent peer reviewer
after being notified by the building department that the owner’s
structural engineer was being investigated in connection with
noncompliance in a number of the structural engineer’s designs
for other projects.! Upon the peer reviewer’s retention, the firm
performed a peer review of the structural engineer’s design,
which revealed “numerous errors and omissions in the project that
had to be corrected.”’? In Swire, the owner attempted to recoup
nearly $4.5 million arising from the corrective costs necessitated
by the peer review from a builder’s risk policy."* To the owner’s
detriment, the policy excluded damages arising from design
defects.' If the owner had retained the peer reviewer during

the project’s design phase, the design defects may have been
identified and corrected, thereby reducing the potential cost and
expenses paid directly by the owner. In this situation, the owner’s
only recourse was to file a claim against the design professional,
which will be subject to applicable statutes, insurance coverage,
and contractual language.

While the philosophy of better late than never arguably applies
in the context of a peer review, when the peer reviewer is
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retained at an advanced stage of the project, such as during the
construction documents phase, conflicts in the design drawings
already may exist and changes at a late stage in the project may
require substantial redesign services or rebidding to contractors.
Further, if the peer review firm is retained during construction,
any deficiencies or design errors and omissions that are identified
at this stage may result in costs to correct the work that are
exponentially greater than the cost had they been identified early
in the design stage because components within the built work may
need to be demolished in order to correct the deficiency.

I1. Liability Implications for Peer Review Firms

A peer review benefits the owner as well as the primary design
professional by serving as verification that a project’s design was
prepared with the ordinary and reasonable skill of other architects
or engineers in the community—i.e., the standard of care.'® It is
axiomatic that the services performed by design professionals are
not required to be perfect and are judged against the competence
level of similar professionals in the surrounding area.'¢ Similar to
the services of a project’s primary design professional, the peer
reviewer’s services also must comply with the standard of care.

A. Legislation Designed to Protect Peer Reviewers

Given the importance of a peer review and the potential liability
that could result from a peer reviewer’s failure to detect an error
coupled with the nominal sum that many peer reviewers are paid
for their services, states such as Kansas'” and Missouri'® have
enacted legislation to protect peer reviewers from liability arising
out of their peer review services. The Kansas statute, for example,
renders the peer reviewer immune from civil liability if it acted

in good faith and without malice and its actions are reasonably
related to the peer review process."’

In March 2°17, the National Society of Professional Engineers
(NSPE) adopted a proposed Model Peer Review Statute.20 The
purpose of the Model Statute is to protect engineers participating
in peer reviews and post-project review processes.?! The NSPE
stated that peer reviews

lead to improved practices [and] will also inherently benefit
the public health, safety, and welfare. Well-crafted peer review
legislation which includes appropriate safeguards can help

to limit the liability and risk exposure for both engineers and
engineering firms that employ peer reviewers as well as those
engineers who actually perform the peer reviews and post-
project reviews.?

B. Other Contractual Considerations to Protect Peer Reviewers

In states that have not yet adopted peer review legislation, a peer
reviewer can take steps to limit its potential risk contractually by
incorporating certain provisions within its professional service
agreement. These provisions include, but are not limited to, (a)
incorporating a limitation of liability, such as a provision limiting
liability to fees earned; (b) mutually waiving consequential
damages; (c) eliminating personal liability;* and (d) limiting the
scope of work to specific elements being “peer reviewed.”

The EJCDC offers a template agreement for the provision of
peer review services. The E-581, Agreement among the Owner,
Design Engineer, and Peer Reviewers for Peer Review of Design,
includes a waiver of claims by the engineer of record against the
peer reviewer and an indemnification commitment by the owner
on behalf of the peer reviewer, in an effort to “induce potential
reviewers to participate and to encourage an independent and
candid review.”*

C. A Peer Reviewer’s Potential Liability to Third-Parties

A key consideration for a peer review firm should include whether
it could face potential liability to a third party with whom it is not
in privity for negligently performing a peer review. Massachusetts
has specifically addressed this issue. In Meridian at Windchime,
Inc. v. Earth Tech, Inc.,” an engineering firm contracted with a
town to perform a peer review of a residential development. A
series of construction issues arose and the contractor commenced
an action against the peer review firm sounding in negligence. The
Appeals Court of Massachusetts found that absent a contractual
relationship, a peer review firm that is in privity of contract with

a town does not owe a duty of care to a third-party developer or
contractor unless that third party reasonably relied on the peer
reviewer’s services and the peer reviewer was aware of

this reliance.

Specifically, the Meridian court found that the contractor could not
have reasonably relied on the peer reviewer’s services because (1)
the contract between the peer reviewer and the town specifically
provided that the peer review firm did not bear responsibility

for the contractor’s means and methods of construction; (2)

the peer review firm informed the developer in writing at the
commencement of the project that it would not be responsible if
the contractor deviated from the approved subdivision plans; and
(3) the developer hired its own project engineer, yet it chose to
rely on the peer review firm in lieu of relying on the advice of its
own engineer.

I11. The Role of the Peer Reviewer During the
Project and Beyond

Given the somewhat unique role of a peer reviewer, firms
performing peer review services face the prospect of transitioning
their services from a design professional responsible for reviewing
the primary professional’s designs for code compliance and safety
issues,” to the role of an expert witness in the event issues arise
with the primary professional’s design services.

The peer reviewer’s work product performed prior to
any litigation, including its conversations and written
materials, are likely discoverablein future litigation as
factual testimony rather than expert materials.

This was the precise situation in School Board of Broward County
v. Pierce Goodwin Alexander & Linville, where a school board
undertook an extensive multiphase renovation to an existing high
school.” In light of the project size and complexity, the
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school board also retained “ongoing services of a peer reviewer

to monitor and offer a second opinion of the design plans.”*

The court recognized that in addition to reviewing the primary
professional’s services, the peer reviewer was also the arbiter if
“disputes regarding interpretation of the building codes arose”
during the project.”” During the initial phase of the designer’s
performance, the peer reviewer identified certain code compliance
issues with the designer’s plans and repeatedly notified the
designer of the deficiencies.*® Relying on the peer reviewer’s work
product, the school board later asserted claims against the primary
professional for certain errors and omissions that allegedly arose
from the identified code compliance issues.

Peer reviewers may be retained in certain situations as
nontestifying experts. Federal Rule 26(a)(2)(B) recognizes the
existence of this type of “hybrid witness” who is “employed in
some capacity, but not specifically for the purpose of giving expert
testimony.”! While an owner’s goal may be to engage the peer
reviewer as a nontestifying expert pursuant to local rules, the peer
reviewer still may be obligated to appear for a deposition or testify
during trial due to his/her factual knowledge or involvement in

the underlying project. Additionally, firms or individuals with no
connection to the facts of the underlying project who are retained
solely for the purpose of litigation must comply with the state or
federal disclosure requirements.* The party designating the expert
or in control of the witness “bear[s] the burden of demonstrating
that their designated expert is not one retained or specially
employed to provide expert testimony in the case, and not one
whose duties as an employee of the party regularly involve giving
expert testimony.”*

Because most states require expert testimony to establish that a
design professional or contractor deviated from the applicable
standard of care, some find it economical to engage the peer
reviewer as the owner’s expert rather than retaining an additional
consultant.** However, consideration must be given to the
discoverability of documents prepared by a peer reviewer also
serving as an expert witness. For example, the peer reviewer’s
work product performed prior to any litigation, including its
conversations and written materials, are likely discoverable

in future litigation as factual testimony rat her than expert
materials.® Failure to appreciate the distinction between a hybrid
witness and a retained expert also may cause other problems with
respect to required expert disclosures, ability to take depositions,
and other discovery requirements.*®

IV. Takeaways

As evidenced in this article, peer reviews are gaining prevalence
on construction projects. The reviews are beneficial to multiple
parties as they identify potential errors and omissions within
design and construction documents, thereby reducing costs
associated with design changes and delays in construction. In
order to ensure that the peer review is successful, project owners
should keep in mind the following issues and/or take the
following steps:

(a) a peer review is typically a worthwhile investment;
(b) given the relatively low fees associated with a peer review,

indemnification or other limitations of liability may be necessary
to induce professionals to assume the role of peer reviewer; (c)
determine if design professional will be solely a peer reviewer

or act in a hybrid role; (d) negotiate and execute a professional
service agreement that clearly defines each party’s role, including
the scope of the peer review; and (e) comply with the agreement’s
terms with respect to the roles and methods of communication.

Similarly, design consultants should consider (a) the project
requirements; (b) cooperation with ownership, design, and
construction team; (c) whether they are practicing in a jurisdiction
that provides statutory protections for the performance of peer
reviews; (d) their ability to negotiate for the inclusion of risk-
limiting provisions within their professional service agreement;
(e) whether they could face potential exposure to third parties for
their peer review services; and (f) the potential risk versus the
benefits of performing services for the project.=
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